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f | 


DISTRICT COURT OF THE UNITED STATES | 
FOR THE DISTRICT OF COLUMBIA | 


Holding a Criminal Term 


UNITED STATES First Degree Murder 
v. Criminal No. 58,600 
JAMES BOSTIC Grand Jury No. 16687 & 16653 
| 


| 
DOCKET ENTRIES 


Proceedings U.S. Witnesses Defendant's Witnesses 


William Luchion Sam Bush 
Wm. W. Estes Frank W. Martin 
en and Indictment Clyde N. Strange, Ida Bush 

‘ M.P. Sarah Minor 
Arraigned, Plea Not Guilty Dorothy L. Fergu- Ida Brown 

M_99, P. 504; Ind. read. son James Bostic 
Dr. Chris J. Murphy 
Dr. Camila A. 

Justiniant US. Witnesses 
Annabelle Lanham John Weaver 
Warren N. Smith Edward Stevens 
Sophie Lee Smith 


Jurors from Criminal] Divi- 
sion No. 2 sworn on voir 
dire. Jury sworn and re- 
spited until tomorrow 
(M. 103, p. 102). 


Defendant's Prayers filed. [Proceedings] 


Trial resumed, same Jury - Verdict Guilty of Murder, list Degree. 
Defendant remanded. 


Motion for new trial filed (M103, p. 103). ! 
Motion for new trial argued and overruled, exc. 


Sentenced To Death by Electrocution to take effect May/14, 1937 
(M. 103, p. 162) (Proctor, J.) | 


Notice of Appeal filed. | 


Petition to proceed in forma pauperis filed and granted - (Proctor, J.) 
(M. 108, p. 171). 


' Assignment of Errors filed. 
Designation of Record approved and filed. 
Bill of Exceptions submitted (M. 104, p. 64). 


Order extending time within which to settle Bill of Exceptions - filed 
(see Order) (Proctor, J.) (M. 104, p. 83). 


Date 
1937 
Apr. 30 
May 3 
May 7 


Oct. 13 
Dec. 13 
1938 
Feb. 2 


Feb. 3 
Apr. 6 


June 13 
June 15 
June 16 
Nov. 3 


1939 
Jan, 24 


Jan. 25 
Feb. 7 
Feb. 10 
Apr. 6 
Apr. 18 
Apr. 20 
May 1 


May 2 
May 3 


May 8 


2 


Proceedings 


Date of execution re-set for November 5, 1937 (Letts, J.) (M. 103, p. 195). 
Proposed Amendments to Bill of Exceptions Submitted 


Proposed Bill of Exceptions, signed, filed and made a part of the record 
(M. 104, p. 131). (Proctor, J.) 


Date of execution re-set for January 7, 1938 (Cox, J) (M. 103, p. 283) 
Date of execution re-set for February 18, 1938. 


Motion of Jos. Sitnick for stay of execution until April 22, 1938 consented 
to by the U.S. Atty. and granted by the Court. (M. 87, p. 494). 


Mandate from Court of Appeals affirming Judgment of this Court filed 
and presented. (M. 106, p. 39). 


On motion of Attorney the date of execution is re-set for Friday, June 
17, 1938 (M. 106, p. 178). 


Motion for stay of execution filed (M. 106, p. $15). 


Mandate of Court of Appeals recalled. 
Date of execution re-set for November 18, 1938. (M 106, p. 321). 
Date of execution re-set for February 17, 1939. (M. 108, p. 192). 


Duplicate mandate from U.S. Court of Appeals for D.C. affirming judg- 
ment of U.S. District Court for District of Columbia filed. 


Duplicate mandate from U.S. Court of Appeals for D.C. affirming judg- 
ment of U.S. District Court for D.C. presented. 


Motion to vacate judgment filed (M. 107, p. 347). 


Motion to vacate judgment and to quash indictment submitted without 
argument and overruled upon motion of deft. by Attorney. The date 
of execution is re-set for Friday, April 21, 1939 (M. 107, p. 505 & 506). 


Petition to Appeal to Supreme Court from ruling on motion to vacate 
judgment and quash indictment filed (M. 109, p. 494). 


Date of execution reset for May 3, 1939 (M 111, p. 12). 


Petition to Appeal to U.S. Supreme Court from ruling on Motion to vacate 
judgment and quash indictment ordered stricken from the record. 
(Proctor, J.). 


Motion to set aside the order of the Court of April 20, 1939 filed (M. 111, 
p. 52). 


Date of execution re-set for Wednesday, May 10, 1939. 


Motion of U.S. Atty. to strike motion to set aside order of Court of April 
24, 1939 filed. 


Motion of U.S. Atty to strike Defendant's motion to set aside Order of the 
Court of April 20, 1939. Granted. 


3 rs 
Proceedings 


Date of execution re-set for Wednesday, May 24, 1939. 
Habeas Corpus No. 1989 writ dismissed and appeal noted. 
Date of execution re-set for June 9, 1939 (M. 111, p. 114) (Adkins, J.). 


Upon motion of U.S. Atty., the date of execution is re- set for Friday, 
July 14, 1939 (M. 110, p. 128). 


Cert. copy of sentence forwarded to D.C. Jail. 

Date of execution re-set for August 25, 1939 (M. 111, p. 241), 
Date of execution re-set for Nov. 3, 1939. 

Date of execution re-set for December 8, 1939 (M. 110, P. 207). 


Upon motion of U.S. Attorney, date of execution is re- set for Friday, 
January 12, 1940. 


Upon motion of the United States Attorney the date of esecation is re-set 
for Friday, February 16, 1940 (M. 112, p. 351). 


Upon motion of U.S. Attorney, date of execution re-set for Friday, 
March 15, 1940 (M. 112, p. 469). 


On motion of the U.S. Attorney, date of execution is re-set for Friday, 
April 19, 1940 (M. 113, p. 73). 


Petition for trial on insanity and affidavits in support thereof filed. 
(M. 113, p. 173). 


Upon motion of the attorney for the defendant, date of execution is re-set 
for Friday, May 17, 1940. 


Order for lunacy inquiry filed. (Letts, J.) (M. 113, p. 210). 
Order and affidavit in forma pauperis filed (Letts, J.) (M. 113, p. 246). 
Order continuing hearing filed (Letts, J.) (M. 113, p. 259). 
Date of execution re-set for July 19, 1940 (M. 113, p. 293). 


Lunacy inquisition - Jury sworn; respited until meeting of the Court 
tomorrow. 


Hearing resumed, same jury; respited until tomorrow. (M. 113, p. 293). 
Hearing resumed, same jury; r respited until tomorrow. (M. 113, p. 296). 
Hearing resumed; same jury; respited until tomorrow. (M. 113, p. 297). 


Hearing resumed, same jury; respited until the meeting of the Court, 
Monday, May 20, 1940. (M. 113, p. 309). 


Hearing resumed, same jury. - Verdict: petitioner of ' unsound mind 


suffering from psychosis with epilepsy. (M. 113, p. 311). Petitioner's 
prayers filed. 


Judgment of insanity signed by Court and filed. (Letts, J.) (M113, p. 341). 


Date 
1937 
Apr. 30 
May 3 
May 7 


Oct. 13 
Dec. 13 
1938 
Feb. 2 


Feb. 3 
Apr. 6 


dune 13 
June 15 
June 16 
Nov. 3 
1939 
Jan. 24 


Jan. 25 
Feb. 7 
Feb. 10 
Apr. 
Apr. 
Apr. 
May 1 


May 2 
May 3 


May 8 
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Proceedings 


Date of execution re-set for November 5, 1937 (Letts, J.) (M. 103, p. 195). 
Proposed Amendments to Bill of Exceptions Submitted 


Proposed Bill of Exceptions, signed, filed and made a part of the record 
(M. 104, p. 131). (Prostor, J.) 


Date of execution re-set for January 7, 1938 (Cox, J) (M. 103, p. 283) 
Date of execution re-set for February 18, 1938. 


Motion of Jos. Sitnick for stay of execution until April 22, 1938 consented 
to by the U.S. Atty. and granted by the Court. (M. 87, p. 494). 


Mandate from Court of Appeals affirming Judgment of this Court filed 
and presented. (M. 106, p. 39). 


On motion of Attorney the date of execution is re-set for Friday, June 
17, 1938 (M. 106, p. 178). 


Motion for stay of execution filed (M. 106, p- $15). 

Mandate of Court of Appeals recalled. 

Date of execution re-set for November 18, 1938. (M 106, p. 321). 
Date of execution re-set for February 17, 1939. (M. 108, p. 192). 


Duplicate mandate from U.S. Court of Appeals for D.C. affirming judg- 
ment of U.S. District Court for District of Columbia filed. 


Duplicate mandate from U.S. Court of Appeals for D.C. affirming judg- 
ment of U.S. District Court for D.C. presented. 


Motion to vacate judgment filed (M. 107, p. 347). 


Motion to vacate judgment and to quash indictment submitted without 
argument and overruled upon motion of deft. by Attorney. The date 
of execution is re-set for Friday, April 21, 1939 (M. 107, p. 505 & 506). 


Petition to Appeal to Supreme Court from ruling on motion to vacate 
judgment and quash indictment filed (M. 109, p. 494). 


Date of execution reset for May 3, 1939 (M 111, p. 12). 


Petition to Appeal to U.S. Supreme Court from ruling on Motion to vacate 
judgment and quash indictment ordered stricken from the record. 
(Proctor, J.). 


Motion to set aside the order of the Court of April 20, 1939 filed (M. 111, 
p. 52). 


Date of execution re-set for Wednesday, May 10, 1939. 


Motion of U.S. Atty. to strike motion to set aside order of Court of April 
24, 1939 filed. 


Motion of U.S. Atty to strike Defendant's motion to set aside Order of the 
Court of April 20, 1939. Granted. 


3 . 
Proceedings 


Date of execution re-set for Wednesday, May 24, 1939. 
Habeas Corpus No. 1989 writ dismissed and appeal noted. 
Date of execution re-set for June 9, 1939 (M. 111, p. 114) (Adkins, J.). 


Upon motion of U.S. Atty., the date of execution is re-s set for Friday, 
July 14, 1939 (M. 110, p. 128). 


Cert. copy of sentence forwarded to D.C. Jail. 

Date of execution re-set for August 25, 1939 (M. 111, p. 247). 
Date of execution re-set for Nov. 3, 1939. 

Date of execution re-set for December 8, 1939 (M. 110, ip. 207). 


Upon motion of U.S. Attorney, date of execution is re-set for Friday, 
January 12, 1940. 


Upon motion of the United States Attorney the date of execution is re-set 
for Friday, February 16, 1940 (M. 112, p. 351). 


Upon motion of U.S. Attorney, date of execution re-set for Friday, 
March 15, 1940 (M. 112, p. 469). 


On motion of the U.S. Attorney, date of execution is re- -set for Friday, 
April 19, 1940 (M. 113, p. 73). 


Petition for trial on insanity and affidavits in support thereof filed. 
(M. 113, p. 178). 


Upon motion of the attorney for the defendant, date of execution is re-set 
for Friday, May 17, 1940. 


Order for lunacy inquiry filed. (Letts, J.) (M. 113, p. 240). 

Order and affidavit in forma pauperis filed (Letts, J.) (M. 113, p. 246). 
Order continuing hearing filed (Letts, J.) (M. 113, p. 259). 

Date of execution re-set for July 19, 1940 (M. 113, p. 293). 


Lunacy inquisition - Jury sworn, respited until meeting of the Court 
tomorrow. 


Hearing resumed, same jury; respited until tomorrow. (M. 113, p. 298). 
Hearing resumed, same jury; respited until tomorrow. (M. 113, p. 296). 
Hearing resumed; same jury; respited until tomorrow. (M. 113, p. 297). 


Hearing resumed, same jury; respited until the meeting of the Court, 
Monday, May 20, 1940. (M. 113, p. 309). 


Hearing resumed, same jury. - Verdict: petitioner of unsound mind 


suffering from psychosis with epilepsy. (M. 113, p. pas) Petitioner's 
prayers filed. 


Judgment of insanity signed by Court and filed. (Letts, J.) (M113, p. 341). 


Date 
1949 
July 12 


1951 
Apr. 23 


1960 


Proceedings U.S. Witnesses Petitioner's Witnesses 


Joseph Sitnick Henry Morgan 
Dr. Robert Cohen James Froin 


Letter dated 7-7-49 from — pr, Jesse Fullus Thomas Rives 


Dr. Winfred Overholser, 


: Dr. Allan Drummond James Morgan 
Supt., St. Elizabeths Hospital 
stating that the defendant is Dr. Raymond Foxell Thomas Moore 


Dr. Walter Augurie Luella Diggs 
psychosis nor of unsound Arthur W. Howard Robert Landion 


mind, filed. Copy forwarded Bus C.. Hayes rem Martin 

to U.S. Attorney. Defendant pace aan 

commited; Commitment Petitioner's ApS 

Issued. Bailey, J. Mary Lou Johnson 
Prof. Fred Watts Robert Morgan 

John R. Fitzpatrick, Esq., Dr. Eugene Williams Emma McKelim 

appointed as defense counsel Dr. Whittington Robert Simpkins 

by the Court. Lunacy hear- Brice Wallace Simmons 

ing ordered. Order for Dr. Elmer Kline Ben Diggs 

lunacy examination and Joseph Sitnick Eddie 

inquiry, filed. (Holtzoff, J.) Sarah Morgan 


Order apptg. John R. Fitz- U.S. Manny Minor 


; Rhode Butler 
Pe eae a). to defend Arthur W. Howard Dr. Claude Carmichel 


Dr. Roger S. Cohen Dr. Fred P. Watts 
Appearance Martin S. Vilas Cedric E. Riggs 
entered, filed. Elmer J. Graves 
2) 
Motion for new trial, filed. . 
Points and Authorities in Proceedings 


Support of Motion for New Trial, filed. Affidavit in support of motion 
for new trial, filed. 


Opposition to Motion for a New Trial, filed. 
Appearance of Martin S. Vilas entered, withdrawn, granted (Holtzoff, J.) 


Medical reports by Joseph L. Gilbert, M.D. and Amino Perretti, M.D., 
filed. 


Jury Sworn: 
Richard T. Layton Wm. S. McPherson Catherine L. Deven 
David Levinson John K. Mears Persis H. Patterson 
Prentis R. Mabry Frances Milazzo Charles A. Paulos 
Bertha Martin Irving C. Miller Mary Lee Powell 
Court directs judgment of unsound mind. Deft. remanded. Jury dis- 
charged. Atty. John A. Fitzpatrick present. Holtzoff, J. Cert. filed 
10/10/49. 


not now suffering from a 


Photostat copy of commutation of sentence to imprisonment for ninety- 
nine (99) years by the President of the U.S. of America, Harry S. Truman, 
filed. 


Feb. 19 Appearance of Edward J. Skeens entered limited to a proposed filing of 


motion to vacate Judgment pursuant to T..28, Sec. 2255, U.S. Code, filed. 


Nov. 4 


1961 
Feb. 21 


Feb. 24 
Feb. 24 
Mar. 10 
Mar. 15 
Mar. 24 
Mar. 30 


Apr. 27 
May 6 


Proceedings | 


| 


Motion of Defendant to vacate sentence and for a New Trial or dismis- 
sal, Exhibits A, B, C, D, E, F, affidavit in support of application for 
leave to proceed without prepayment of costs, and Docket Entries, 
Points and Authorities in support thereof, filed. Cert. of Serv. 


Withdrawal of John R. Fitzpatrick as counsel for defendant approved. 
Holtzoff, J. (Reporter - Kaufmann) 


Appearance of Ernest C. Raskauskas, 503 F St., N.W. entered as 
associate Counsel with Edward Skeens, filed. ' 


Motion of Government for order to dismiss Defendant's {notion to vacate 
sentence and for a New Trial - for lack of Propecution) filed. Cert. of 
serv. 


Certificate of Readiness, filed. Cert. of Serv. 


Motion of Defendant for issuance of subpoena and affidavit in support 
thereof, filed. 


Motion for issuance of subpoenas argued and denied. Attorney Ernest 
Raskauskas present. Holtzoff, J. (Reporter - Nevitt) Cert. filed. 


Motion of defendant to vacate sentence and for new trial or dismissal 
argued: and submitted. Attorney Edward J. Skeens and Ernest Ras- 


kauskas present. Holtzoff, J. (Reporter - Nevitt) | 
Opinion of Court. Motion to vacate the judgment denied, filed. Holtzoff, J. 
Notice of Appeal, filed. Clerk's Fee of $5.00 paid and credited to the U.S. 
Designation of Record filed. (Skeens - Atty.) Cert. of Serv. 


TRANSCRIPT OF PROCEEDINGS, Vol. 1, Feb. 8, 1937, filed. 
Office Copy (U.S. Atty) 


TRANSCRIPT OF PROCEEDINGS, ©27! W. Cooper - Reporter 


Vol. 1, May 13, mei 

Vol. 2, May 14, 

Vol. 3, May 15, 

Vol. 4, May 16, 

Vol. 5, May 17, 

Vol. 6, May 20, 1940, filed. 
(Mr. Krouse Copy) Reporters - Hart & Dice. 


[Filed June 2, 1961] 
EXCERPTS OF TRANSCRIPT OF PROCEEDINGS 


* * * * * 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Criminal Division No. 2 


UNITED STATES OF AMERICA  ) 
" ) 

: ) 

) 


Criminal No. 58,600 
JAMES BOSTIC, Defendant First Degree Murder 


Washington, D. C., 
Monday, February 8, 1937. 


The above-entitled case came on for trial before Associate 
Justice James M. Proctor, in Criminal Divison No. 2, at 10 o'clock a.m. 
APPEARANCES: 
On behalf of the United States: 
Roger Robb, Assistant United States Attorney. 
On behalf of the Defendant: 
Joseph Sitnick. 
* * 
119 JAMES BOSTIC 
the defendant, produced as a witness in his own behalf, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SITNICK: 
Q. Now, James, speak up so the jury can hear you, State your 
full name. A. James Bostic. 
Q. And how old are you? A. 24, 
Q. And how long have you been living here in Washington? 
A. Four years. 
Q. Three years? A. Four. 
Q. And I want to direct your attention to the night of October 9, 
last year. Where were you living then? A. 14 L. Street, Northwest. 


120 


7 


Q. And is that the same house that Sam Bush was living in? 
A. Yes. | 
Q. Now, I want you to speak up, and tell the members of this jury, 
and His Honor, exactly what happened that night, with reference to that 
shooting. A. Yes, sir. Well, I was working. I worked till a quarter of 7 
that night, and I got off, just me and this man had to work late, so when I 


came -- 


Q. Speak a little slower. A. So when I came home, I come in the 


house, and was laying down across the bed, when Frank Martin came over, 
so he came in, and we got up. I got up, that is, and come downstairs, and 
when I came downstairs, we started talking, came down to the store at 
North Capitol and L, and got a half pint of whiskey , come back back up to 
the alley, me and Frank and John Weaver and Edward Stevens, and we 
drank it; so, when we drank the whiskey, we goes back to the corner and 
gets -- I goes for two cans of beer, and when I was going in the store, that 
is, to the right, Tuckson and one of these girls was standing on the left, 
and the other girl was coming out the store, just as I walked in, when I 
spoke to her; and when I spoke to her, she spoke and said, "Go to H,” and 
"Kiss her dress," like that ,see? And I said, "Gee’ lady. You have got a 
nasty mouth," and walked in the store, and got the béer, two cans of beer, 
and came back out. She walked over to the corner of North Capitol, near 
the police box, and they all was standing there, and I asked them, I said, 
"Mister, is that your wife?" And he said, "No, that is my sister. What 
about it? I will back up anything she said." I said, "Oh, you are upholding 
her devilment ?" ! 

Q. What is that? A. I said, he was upholding her devilment, like, 

you know, speaking like that, and he says, "Sure, " ‘he had something 
to protect himself with, he would back her up in anything she would say; 
that she was his sister and woman, both -- like that. Sol said, "Well, 
Mister, you are looking for trouble," and he cussed me, and I walked on off, 
and Sam and John and Eddie Stevens was standing at the corner of the alley, 
as -- going out -- and I walks up to the alley where they was in, and ahead 
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of them. They was behind me all the time. Well, when I seen them come, 
I walks in front of 14, where I lived, and stopped. 

Q. Were you in front of them at that time? A. In front of them, 
at that time, so they all came up the street behind me, while I was standing 
there, so the boy walked around in front of me, like that, and cussed me 
again. That throwed me in front of 16. 

Q. What's that? A. He walks around me, there, and cursed me 


again. That was in front of 16. Iam in front of 14, he in front of 16. I 
said, Man, go on," like that, and cussed him back, so when I told him that, 
he said, ‘You are supposed to me that little bad so-and-so." I said, "No, 


you are supposed to be the bad one," like that, so he grabbed his pocket, 
for his knife or razor, whatever it was he had, and like that [indicating], and 
I handed the boy the beer, next to the fence, and I backed up, and when he 
made for me, I out with the pistol and shot him. 

Q. Now, were you scared of him when he did that? A. Iwas 
scared, and I shot the pistol three times, in a rush. 

BY THE COURT: 

Q. What did you think he was going todo? A. Iwas protecting 
myself, after he made that -- 

Q. I said, what did you think he was going todo? A. Get me, or 
something. I am scared of a knife, or anything like that. I have been cut -- 

BY MR. SITNICK: 

Q. Did you think he was going to hurt you? A. Sure, he was going 
to hurt me. He said he had something to hurt me with. 

Q. Now, how did you happen to have the gun with you, that night ? 
A. Well, how I happened to have the gun, me and Sam Bush bought the gun 
together , from a boy right there at 14, and wasn't one of us would keep it. 
John is Sam's sister child, and him and his wife is separated, and John 
tried to buy it from us, to kill his wife with, because she won't go back 
with him, wouldn't come back to him, was separated, and we refused to 
sell that to him, to kill her with, and that made one of us keep the gun, all 
through. The gun is mine and Sam's gun, and he still have it. I give it to 
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him, in front of the White House where I lived, and he brought it back with 
him. | 

Q. Ben Diggs saw you give it to him? A, Ben Diggs saw me give 
it to him, because he tried to get me to give it to him. Sam still had i 
.38 Iver Johnson. 

Q. Now, after you shot him, what did you do? A, After I shot, 
they ran up the street, and I ran in the alley, and come in back in the house. 

Q. Were you still scared at that time? A. Yes, sir. I was scared 
at that time. I come in the back of the house, then later I go on back out to 
Fenton and caught a cab, and go on, on that side of town. | 

Q. How tall are you? A. 5 feet and 4 inches. | 

Q. And how much do you weigh? A. 140 is what I weighed down 


at jail the other day. 
@. And what size was this other boy? A. He was a whole lot 
larger, a little higher, and a whole lot stouter thanlis. I don't know eX- 


actly, but-he was a whole lot larger than I was. 

Q. Now, after the shooting, will you tell the members of the jury 
exactly what you did, and up until the time you were arrested? A. After 
the shooting, when I ran in the alley , and came in the back of the house, 

Sam! s sister, Ida, she had some money of mine, sol come in there and got 
the money, and still had the gun. Some of them tried to get me to give them 
the gun. I said, "No, I won't give it to you all. I will keep lit myself," and 
Sarah was in the house, so I tells her, "Come on," to go, I ‘will take her on 
home, so we goes out. I gets my $15 from Ida Bush, and goes out the back, 
in the place, to catch a cab, and come over to 26 New Hampshire Avenue, 
Northwest, and puts her out the cab, and I gets out, and I leaves, then, going 
down on 27th Street, to the lunchroom. 

Q. And then what happened? A. And comes on back, and went on, 
then. I wouldn't go to nobody's house, to stay that night, because I was scared. 

Q. Now, when you left the house, did you mean to kill anyone at 
that time? A. No, sir, I didn't. I didn't have that in my mind. 

Q. And had you known him before you left -- Tuckson -- before 
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you left the house ? A. [had never seen him, not as I knows of. 

Q. And had you known any of the girls before you left the house ? 
A. No, sir, not either one of them. If I wanted to kill him for nothing, I 
could have did it on the corner, before I even walked off from him. He fol- 
lows me up to 14. That is where I was living. I still could go home. 

MR. SITNICK: You may cross-examine. 

CROSS-EXAMINATION 
BY MR. ROBB: 

Q. Bostic, you say you were afraid of this man? A. Sure, I was 
afraid. 

Q. Were you afraid of the girl, too? A. Of the who? 

Q. Were you afraid of the girl? A. No, sir,I wasn't afraid of 
the girl. I wouldn't have been afraid of him -- 

Q. You shot at her, didn't you? A. No, sir. Well, when I shot 
the gun, what made her say that I shot it, because the gun fired three times. 

Q. What's that? A. When I shot the gun, I guess what made her 
say I shot the gun, she heard the gun fired three times. 

Q. How many times did you shoot? A. Three times. 

Q. Where was Tuckson when you fired the third shot? A. He ran 
up the street. I shot the gun so fast. 

Q. What did you shoot the third time for, then? A. Well, by shoot- 
ing. 

Q. What's that? A. You may shoot the gun, like if you shoot a gun, 
you may shoot it two or three times before you know it, and without your in- 
tention to shoot it at all. 

Q. Was this gun an automatic pistol? A. No, sir. 

Q. Now, did you say to this girl, or tell her, to "Get going," before 
you fired the third shot? A. I didn't tell anyone to get going. 

Q. You are sure about that ? A. I know I didn't tell anyone to get 
going. 

Q. Now, where were these boys, who were standing on the street 


when you passed them, going back toward No.14. A. Standing at the 


corner, at the alley, there. 

Q. Right there by the alley? A. The alley at Fenton Place. 

Q. They were all there? A, All but Frank Martin. He was 
kind of behind, coming up -- 

Q. How far behind you was Frank Martin? A. He ivanentt only 
just about four or five feet behind me, I guess. 


Q. Well, after he got up to these boys, he stopped with them, 
didn't he? A. Yes, sir. They all was talking. 

Q. Yes. A. They stopped, there, talking. 

Q. Now, all these boys were standing there at the alley, weren't 
they? A. At the alley. | 

Q. At the alley? And they were standing there all the time, until 
the shooting took place, weren't they? A. They was closer -- they was 
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about in front of 12, when the shooting took place. 

Q. Where? A. 12. 

Q. No. 12? And the shooting took place where? A. In front of 14. 

Q. And where were they when you turned around and handed them 
the beer? A. Ididn't turn around. I backed up like this, and handed -- 

Q. Where were they when you handed them the beer? A. Stand- 
ing just beside me. 

Q. What's that? A. Wasn't far enough behind me for me to step 
back. I could reach my arm back and reach -- 

Q. They had moved up there from the alley, is that right? A. Sure, 
they had moved. 

Q. All of them? A. Well, they was kind of scattered, one or two 
alone. Were all four of them -- wasn't standing exactly --' 

Q. Now, this man, Tuckson, never struck you? 7. He struck 

for me. He didn't strike me. 

Q. How did he strike for you? A. Just like you may have got a 
knife, or something. He ran his hand in his pocket, and grabbed it, and he 
made at me, like that, see? 

Q. Did he have his hand out of his pocket? A. Sure, he had it out 
of his pocket. 


i 
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Q. Did you see any knife in his hand? A. It was a knife, or 
razor, I couldn't tell exactly which one. I didn't take time. 

Q. How long was it? A. Oh, about as long as, you may Say, an 
ordinary knife. 

Q. What color of a handle did it have? A. It was a black handle. 

Q. Black handle? Sure about that? A. Sure of that, sir. 

Q. Now, was that before you gave the beer to your friend, or 
afterward, that you saw this knife, or razor? A, Just as I handed the beer, 
the knife, or razor, one, came out of his pocket, and he snatched it up. . 

Q. Now, after the shooting, you went back in the house and drank 
your beer, didn't you? A. Went around through the alley, and came in the 
house, and drank the beer. 

Q. Drank your beer? A. I didn't know he was shot till afterwards. 

Q. How? A. I didn't know he was shot until afterwards. 

Q. You didn't know he was shot? A. Till afterwards. 

Q. When did you learn he was shot? A. About 15 minutes before -- 
after -- about a half hour after the ambulance. Now, I heard it. I didn't 
know it then. I just heard it. 

Q. How? A. [heard it, andI did know it, then. I even didn't know 
that he was dead. I didn't know it. 

Q. Now, you say you had this gun, to keep John from killing his 


wife? A. That is right. He tried to buy it from us. That is one reason. 


Me and Sam wanted to keep it all the time. 

Q. And what purpose did you have the gun for, in the first place? 
A. Me and Sam bought it together. He is the man of the house. 

Q. What did you buy it for? A. We just bought it for there in the 
house. 

Q. Did you have any use for it? A. No, sir. 

MR, SITNICK: Just a moment. Your Honor, I object to that, 
because the question, here, is not his right to the gun, but whether the 
killing was justifiable. 

MR. ROBB: Mr. Sitnick went into it, if the Court please. That is 


the only reason I am going into it. 
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THE COURT: Yes, I think it is proper. Objection overruled. 
MR. SITNICK: May I have an exception? 
BY MR. ROBB: 

Q. What did you buy that gun for? A. Well, we bought it -- he 
was the man of the house, I guess he figured. 

Q. Did you have any use for it? A. I did not. He asked me, did 
I want to buy one. I said, "I don't care, if you want to buy one." 

Q. You didn't have any use for it, did you? A. No, sir, I didn't 
have any use for it. 

Q. And was the gun loaded, fully loaded? A. Yes, ‘sir, it was 
loaded. 

Q. And you couldn't have taken the cartridges out : it, and hidden 
the gun from John? A. Sir? 

Q. I say, you couldn't have taken the cartridges sod kept the gun 
away from John? A. Could have taken them out, but he was in the house. 

He would have found them. 

Q. You had to carry it around with you, is that it? A. Yes, sir, 
one of us -- to try to hide it. | 

Q. Now, how tall did you say you are? A. 5 feet 4 inches. 

Q. Don't you know you are 5 feet 6? 

MR. SITNICK: Stand up. 

A. As close as I know. 

BY MR. ROBB: 

Q. Don't you remember you were measured over at Headquarters, 
and you were 5 feet 6? A. That is as near as I could come to it. I don't 
remember whether it was 4 or 6. 

130 Q. You can't remember whether it was 4 or 6? 

THE COURT: Sit down. 

BY MR, ROBB: 

Q. You can't remember, you say, whether it was 4 inches or 6 

inches? A. I know it was 5 feet 4 or 6 inches, something } like that. 


Q. And you are the same James Bostic who, on April -- 


| 


| 
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MR. SITNICK: Just a moment, Your Honor. I know what he is 
going to ask. I would like to approach the Bench. 


(Counsel for both sides approached the Bench, where the 


following proceedings were had, not within the hearing of the jury:) 

MR. SITNICK: He has the record of an assault , for which he re- 
ceived 60 days, Your Honor. I object to his asking it, on the ground it does 
not involve moral turpitude, and your Honor well knows what effect it has 
on the jury. 

THE COURT: (Examining the record) This, here? 

MR. ROBB: No, sir, the assault. 

MR. SITNICK: The assault, 60 days. That doesn't involve moral 
turpitude, and can in no way affect credibility. If I would go out and hit 
somebody , it would not necessarily mean I was a liar. 

MR. ROBB: You would be entitled to a jury trial, though. 

MR. SITNICK: I am objecting to it on the ground that it does not -- 
Justice O'Donoghue held the same way, Your Honor -- an assault does not 
involve moral turpitude. 

THE COURT: Well, I wouldn't say that. 

MR. SITNICK: He said it is only natural for men to fight. It is 

not like stealing. 

THE COURT: Who said that ? 

MR. SITNICK: Justice O'Donoghue. I know Your Honor is not 
bound by that, but it does not involve moral turpitude, like stealing. 

THE COURT: I do not think it is very important. 

MR. SITNICK: I would rather not have it asked, Your Honor, for 
that reason. It does have a prejudicial effect. The purpose of it, as Your 
Honor well knows, is to affect his credibility. 

MR. ROBB: It is acrime. It is the kind of crime the statute says 
may be inquired about. 

MR. SITNICK: Yes, but it does not involve moral turpitude. 

THE COURT: An unjustifiable assault, it seems to me, would 
involve moral turpitude. In other words, I have no right to do injury toa 


person. 
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MR, SITNICK: It is not so base or vile as stealing, for instance. 
THE COURT: No, crimes have varying degrees of magnitude, 
of course. | 

MR. SITNICK: May I say this, Your Honor? If I commit petty 
larceny, it would be something base and vile. : 


THE COURT: Yes. 
MR. SITNICK: But you would not naturally say that a thief was a 


THE COURT: I don't think it is very important. 

MR. SITNICK: May I have an exception? 

(Counsel returned to the trial table, and the trial proceeded 

further, in the presence of the jury, as follows: i 

BY MR. ROBB: 

Q. Now, you are the same James Bostic who, on Apri 23, 1936, 
was convicted of assault, and sentenced to serve 60 anys) in jail? A. That 
is right. 

Q. What's that? A. I am the one. 

Q. You say you told this boy, Tuckson, that he was looking for 
trouble? A. That is what I did. | 

MR. ROBB: That is all. 

MR. SITNICK: Just a minute. 

REDIRECT EXAMINATION 
BY MR, SITNICE: 

Q. Was it necessary to cock the gun every time you wanted to 
fire it? A. No, sir. It would stand cocking, but it would ishoot as fast 
as you would pull the trigger. 

MR. SITNICK: That is all. ! 

(Witness excused.) 


MR, SITNICK: The defense rests. 
* * * 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA 
v. 
JAMES BOSTIC 


Criminal No. 58600 
Murder in the First Degree 


Washington, D. C., 
Monday, May 13, 1940. 


The above-entitled cause came on for trial before Associate 
Justice F. Dickinson Letts, in Criminal Court Number 1, at 3:00 o'clock 
p. m., upon an inquiry into the sanity of the defendant, James Bostic. 
APPEARANCES: 
On behalf of the United States: 
Allen J. Krouse, Assistant United States Attorney. 
On behalf of the Defendant: 
Martin S. Vilas. 


* * * * * 


8 OPENING STATEMENT ON BEHALF OF THE PETITIONER, JAMES BOSTIC 


by 
MR, MARTIN S. VILAS 
MR. VILAS: If Your Honor please, and members of the jury: As 
has been briefly stated to you, this is an action on behalf of James Bostic 


to determine his sanity or insanity under the terms of the statute, to de- 
termine -- or to settle the question of his insanity. 

It will appear in evidence that James Bostic was born and brought 
up in South Carolina, in the town of Edgefield; that his father died at two 
years old; his mother at six. Thereafter he was brought up by relatives 
and by strangers. 

It will appear that from the time he was a small child in his 
mother's arms, he became afflicted with seizures of epilepsy , which fol- 
lowed him with recurrent attacks through his youth. 

After the death of his mother at six years of age, and after the age 


of six, between ten and eleven, while he was brought up by others, that 
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followed him, while he was working for a planter, one F.L. Timmerman, 
until he was about seventeen years of age; that he then went to live with his 
aunt, Mrs. Emma Lou Johnson, and during the time that he was living with 
her he had several attacks of epilepsy; that he came to Washington at about 
eighteen and that he got such work as he could as an untrained worker. 

That during the time that he was here, between twenty-two and 
twenty-three, he had attacks of epilepsy two or three times a month. That 
those attacks weakened his will; his ability to control himself, so that he was 
largely irresponsible. | 

It will appear that on October 9, 1936, he shot one William Tuckson, 
another negro, whom he had seen only about ten mintues before, whose name 
he didn't know, and believing that Tuckson was about to attack him with a 
knife or razor. 

That he was tried in this Court in January of 1937, ‘and defended by 
a young lawyer about twenty-three years of age. That the defense of in- 
sanity was not brought forth at that trial. That he was convicted of first 
degree murder and sentenced to the chair. That he has had about thirty- 

one stays of that execution. | 

That he is now under sentence to the chair. 

That it was discovered, about three months ago, that he had these 
attacks of epilepsy. That his present counsel was not his counsel then. 

That this case was instituted for this hearing for sanity. | 

It will appear that he has had attacks of epilepsy at the jail; that 

he has had such seizures. | 


It will appear that four or five times, during the past year, without 


any cause whatever, he has had outbreaks and has been confined in what 
they call the hole, in the Washington Asylum and jail. 

And we shall submit medical testimony to the effect that he is 
insane. That he is not a safe person to be at large. 

And we will expect by that evidence that we will bbre adduce, that 
you will reasonably, under the charge that the Court will give you, find that 


this defendant is insane. 
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As has been suggested, the matter of the death penalty is involved 
because it follows, ladies and gentlemen of the jury, that if this defendant 
is not found guilty, he will be saved from the chair; if he is found guilty he 
goes to the chair. 

MR. KROUSE: You said "guilty." 

MR. VILAS: I am so accustomed to saying “guilty” that I used it. 
If he is found sane instead of insane, he goes to the chair. So that the issue 
of life and death is indirectly involved in this case. 

THE COURT: Mr. Vilas, would it not be better to state it in this 
way: That if he is found to be insane, that the matter of execution of the 

defendant will be deferred until his sanity is restored? 

MR. VILAS: That is very well, Your Honor. 

As the Court very well says, if he is found to be insane, he would 
be confined, of course, in some hospital, some institution, until such time 
as his sanity may be restored, if it ever is. At any rate, he would not be 
executed at this time if he is found insane. 


* * * 


HENRY MORGAN 
* * * 
DIRECT EXAMINATION 


BY MR. VILAS: 
* * * * * 


Q. During the time that you lived in Edgefield, did you know the 
prisoner here, James Bostic? A. Idid; ever since he was about six or 


seven years old. 

Q. What is that? A. I knew him ever since he was about six or 
seven years old. 

* * * * * 

Q. When he lived with his aunt, Mrs. McKelvin, how often did 
you see this boy? A. I seen him two or three times a week and every 
Sunday. 

Q. How did you happen to see him every Sunday? A. I visited -- 
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we visited with each other, playing. I used to go to his house, and he to ours. 


Q. Did you go to school with him? A, I did. 

Q. How long atime did you go to school with him? A. He didn't 
go to school very long, but I guess around a year and a half or two years, 
as near as I can remember. | 

Q. Did you go to the same school? A. That is right. 

Q. And then you saw him every day? A, That is right. 

Q. Several times a day? A. That is right. | 

Q. And that covered a year and a half or two years? A. Ayear 
and a half or two years. | 

Q. And when he got about ten or eleven years old and went up to 
live with the planter, F. L. Timmerman, how often did you see him then? 

A. I didn't see him often unless he was there on business; but when he was 
living with her, I used to see him, because we visited back and forth with 
one another. | 

Q. Did you see him a number of times when he was ‘Living with 
F. L. Timmerman? A. I did. | 

Q. Do you know about how old he was when he lived with F. L. 
Timmerman? A. No; I don't know how old he was when he lived there, 
but he was about eleven or twelve when he went there. 

Q. Do you know whether he was around seventeen ¢ or eighteen years 
old when he left Timmerman? A. He must have been around that because 
when he left there he lived in Edgefield and town. So, he was in the country -- 
he was with Timmerman, and I was in the country myself. I guess he was 
around sixteen or seventeen years old when he left Timmerman and went to 
town. | 

| 
* * * * * 
MR. VILAS: Go ahead and tell it. A. Well, I knew that he had 
these fits, and we would get to playing together, and he would seem to get 
frightened, or something, and have these fits, and fall out, and bite his 
tongue, and my oldest sister and my oldest brother would g0 to my mother 


and tell about it, and she would put a spoon in his mouth to keep him from 
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biting his tongue. And he would froth at the mouth, and then blood would 
run out of his mouth. And in ten or fifteen minutes he would come to him- 
self and act foolish and walk off, and get ready to go home. And we tried to 
talk to him and still it seemed when you tried to tell him anything about it, 
he would go off to sleep. He has been like that ever since I knew him. 
BY MR, VILAS: 

Q. Ever since you knew him? A. Yes, when he would have those 
fits. 

Q. How many of those that you call fits have you known him to 
have while he was in Edgefield? A. I wouldn't say exactly how many. I 
would say around ten or fifteen I knew of or seen him have. 

Q. Did they all act upon him as you have here described? A. Well, 


in a way, from what I seen, and heard people saying, they were just alike. 


I seen him have several since he has been here. 

Q. Iam talking now about Edgefield. A. I seen him have ten or 
fifteen I know of in Edgefield, because I seen him have two in my home on 
a Sunday, on one day, two. 

Q. How long did they last? A. Around ten or fifteen minutes, 
one would last. 

Q. Each time when he had those ten or more fits, did he froth at 
the mouth? A. He did. 

Q. And fall on the ground? A. He did. 

Q. And fall unconscious ? A. He did. He didn't seem to know 
anything at all. 

Q. And each time when he got over them, did he seem sleepy and 
dazed? A. He did. 

Q. Now, then, did you notice any apparent effect that those fits 
had on him as he got older, whether he was as bright as before, or otherwise ? 
A. He didn't seem to be any brighter, but the last I seen him have -- he 
didn't have them as often, but seemed to be harder. 

Q. Yes. 

Now, during those fits, when he was having those fits, what was 
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his apparent mentality? Was he a bright boy, or otherwise ? A. I wouldn't 
say that he was -- at the time these fits got on him, he would be to him- 
self, and when he got frightened, or anything like that, he didn’t seem to 

be to himself. 

Q. What do you mean "he didn't seem to be to himself?" A, Well, 
he wasn't right, always dizzy, and everybody at home used to call him 
"Dizzy." 

Q. Call him "Dizzy?" A. Yes, sir. 

Q. What do you mean by "Dizzy?" A. Well, he didn't have real 

good sense. He wasn't bright. 

Q. You mean that was the common estimate of him aan there? 
A. That is right. 

Q. Do you know whether he went to school much, or not? A. He 
didn't . 


Q. Do you know why? A. Do I know why he didn't? 


Q. Yes. A. Well, I don't know why -- I know one thing, that the 
whole time he was in school, that they couldn't seem to learn him anything 
and he was getting up in school and walk out and the teacher would have to 
go after him and bring him in. He didn't seem -- you couldn't show him 
anything. And when he came, no one else seemed to show him anything. 

Q. You mean that he was so dull in his head that you couldn't show 
him anything? A. Yes, sir. | 

Q. Did he have any nickname that they called him by? A. Yes, 
sir; white and colored called him "Dizzy"; he didn't seem to know anything. 

Q. "Dizzy?" A. Yes. 

Q. Did any of them call him "simple ?" A. Yes. 

Q. Was that his regular nickname? A. That is what most of 
them called him. I don't know whether anybody gave him that but ever 
since I knowed him, some of them called him "simple." | 

Q. When he was about eighteen years old, how soon after that did 
you see him and know him here in Washington? A. In Washington? 

Q. Yes. A. Oh, some time about the first of "33, or the last of 
'32, or the first of '33. 
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Q. How frequently, until the time when he shot William Tuckson, 
in October, 1936, did you see him, as near as you can tell? A. Well,I 
don't know. I would see him, I guess, around twice a month, probably, or 
a little more than that. I don't know. As far as I can remember, around 
twice a month, something like that. 

Q. Did you live anywhere near him? A. I did. 

Q. Did you ever, while he was here in Washington, see him have 
afit? A. Idid. 

Q. How many times? A. Twice. 

Q. Where were those fits? A. At Mary Minor's house. 

Q. What did he do then? A. He got up in the room from the 
chair, and walked from the room, and came back and started outdoors, and 
she pulled him back, and then he jumped and went through the window, the 
glass. 


Q. You mean the glass of the window? A. Yes; and we caught 


him and brought him back. 

Q. You say "we". Who do you mean by that? A, I and my 
brother. I don't just know how many, but anyway, we caught him and 
brought him back. 

Q. Tell us what else he did? A. He frothed at the mouth and bit 
his tongue. And after a while, ten or fifteen minutes, he seemed to be com- 
ing to himself again. And he jumped up and started back in the kitchen. 

And then it gradually fell off, and he fell off to sleep. And then he slept 
a while and seemed to be all right. 

Q. Was that all there was to it? A. That was all there was to that. 

Q. Now, the other occasion when you saw him have a fit, where 
was that? I mean, in Washington? A. It was next door, or the second door, 
at a lady's house. 

Q. What did he do then? A. He tried to break out the back way. 
He didn't fall out i or nothing, but we caught him and brought him back and 
started to talking with him and he soon got all right and went off to sleep, 
and got all right. He didn't bite his tongue or froth at the mouth, and 
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nothing like he did before, It wasn't as bad as the one sei That is all 
the time I know anything about him having fits here. 

Q. Just two times? A. Here, but at home I do believe I seen him 
have at least ten or fifteen. 

Q. Perhaps more than that? A. I would say around ten or fifteen. 

Q. Now, how long before he was arrested for the shooting of 

William Tuckson, another negro, did you see him?- ‘A. How long 
did I see him before this happened? 

Q. Yes. A. Well, I guess it was two or three months before I 
seen him, when this happened. 


Q. Have you ever seen him at the jail during the three and a half 
years he has been there? A. I have. 

Q. Talked with him? A. Ihave. 

Q. Talked with him about this thing? A. Yes, sir. 

Q. Did he ever talk to you to the effect that he had visions and 


halucinations -- A. Yes. 

Q. -- and saw his mother? A. Yes, sir. 

Q. And heard Jesus Christ talking to him? A. Yes, sir. 

MR. KROUSE: I object to that. | 

THE COURT: That is leading. 

MR. VILAS: Very well. 

BY MR, VILAS: 

Q. Tell what he said. 

MR. KROUSE: I object to that, if Your Honor please. 

THE COURT: Proceed. Answer the question. 

THE WITNESS: Why, he said that he heard Jesus talking, and he 
heard voices singing, and seen his mother's face, and that kind of stuff, on 
the wall. And he would jump off that and started talking on something else. 

22 And, so, I went back and told my mother, "I believe that boy is 
good and -- | 
BY MR. VILAS: 
Q. Never mind what you told your mother. 
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Did he tell you that more than once down there? A. He did; he 
told me twice. 

Q. Anything else he told you? A. He did not. 

Q. Did he ever tell you about hearing anybody's else voice? 

MR. KROUSE: I object to these leading questions, if Your Honor 


MR. VILAS: I think that is proper. 

THE COURT: He may answer. 

THE WITNESS: He mentioned about he heard his mother's voice, 
and he heard singing, and seen a face on the wall. And I disremember now 
what he said. He said so many different foolish things, and went off on one 
thing and another I disremember now what he did say on that line. Iam 
telling you what I know about. Iam not telling you anything else. 

BY MR. VILAS: 

Q. How many times did you see him down at the jail? A. I seen 
him three times. 

Q. Three times? A. I did. 

Q. And I ask you, then, during the time you knew him in Edgefield, 
from your talks a great many times, as you have testified you did with him, 
what, on the whole, was his general attitude in conversation -- that is, was 
he sane and sensible, or was he otherwise? A. Well, he wasn't at the time 

he would have these fits, I wouldn't say that he was to himself; at 
the time he had these fits, he wasn't. 

Q. How about the times when he didn't have them? A. He never 
did act right; he always did act real simple but, still, when he had these fits, 
he didn't have any sense at all. 


Q. Did he have the average reasoning power; the ability to under- 


stand what was told him; the average ability, or not, in your opinion, from 
your knowledge as you have here testified? 

MR. KROUSE: I object to that, if Your Honor please. 

THE COURT: Yes, I think the "average" should go out. 

MR. VILAS: We will leave the "average" out. I am withdrawing 


the question. 


BY MR. VILAS: 

Q. Will you state what, in your judgment, was the man's mentality 
that he showed, as indicated when you have talked with him, many times, 
down in Edgefield? What kind of mentality did he show? 

MR. KROUSE: I object to that. 

MR. VILAS: This is leading up to the final mealton which we will 
ask the witness, whether, in his opinion, he is sane or insane. 

MR. KROUSE: I object to that. | 

THE COURT: That question may be answered if you are confining 
his answer to his own observations, of what he has seen or heard. 

MR. VILAS: (Addressing the Reporter) Read the question. 

(Thereupon, the Reporter read the last question, as recorded 
above.) 
BY MR. VILAS: | 

Q. What kind of a mind did he seem to have? A, ‘He didn't seem 

to show, or to be in his right mind at all. He always have acted real simple, 


so far as can say, by myself. And everybody else there said the same, 


white and colored; every one I know. | 
* * * * lear 

Q. Will you answer the question, then, in the light of the Court's 
statement, based upon your observation of this boy since he was six or 
seven years old. I am asking you, then, the kind of a mind he had; his 
mentality -- in your opinion, based upon your knowledge of him as you have 
here given it, here in Court, A. Well, he always did have a crazy mind, 
to my eyes. He was always acting simple. Never could tell him nothing. 
Never could explain anything to him. Especially when he would have these 
fits, you couldn't tell him anything. I would say he was crazy, and every- 
body else said he was crazy. That is as far as Ican say. And others, 
white and colored, said that. And others, that didn't know ‘anything about 
him before he came here , since he came here, said the same thing, that 
he was crazy. ai | 

Q. What do you say, whether he has improved with the years, 
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down to the time that he was arrested? A. I believe he is worse, from 
the way he talked when I talked with him in the jail. 

Q. Finally, Henry, basing your answer upon your own observation 
of him from early childhood, the fits that you testified that he has had, 
everything that you have here stated, basing your answer upon that testimony, 
have you an opinion as whether James Bostic now is sane or insane? 

Just answer that yes or no,., whether you have an opinion. A. He 
is insane, I believe. 

Q. You think he is insane? A. Yes, sir. 

Q. Have you an opinion as to whether or not he can distinguish 
between right and wrong? A. He can't at times, I believe. 

MR. KROUSE: Just a minute. I object to that. 

THE COURT: He may answer. 

BY MR. VILAS: 

Q. Will you answer the question? The Court says you may. 

A. I say, he can't, at times. When he gets frightened and has these spells 
and fits come on him, he can't. But when he isn't like that, I think he can; 
but when these fits come on him, he can't. 

Q. How is it when he gets excited? A. That is when he has the 
fits and gets excited. 

Q. When he hasn't the fits, how is he? A. He isn't right, that is 
in talk or conversation, while he is simple. At the same time, when he has 
these fits, you can't tell him anything. He is off. You can't tell him any- 
thing. He is just crazy. 

Q. Is it your opinion that at any time, whether he has the fits or 
not, when he is a little excited, that he can distinguish between right and 
wrong, or not? A. I don't believe he can. 

* * * 
CROSS-EXAMINATION 
BY MR. KROUSE: 


* * * * * 


Q. When he had the fits, did he fall down? A. He did. 
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Q. The last time you & saw: him have a fit, did he fal down? A. The 

last time he broke and run. 

Q. He didn't fall down? A. He broke and run, through the window -- 
broke through the window. 

Q. He didn't fall down? A. Yes. He was. 

Q. He wasn't frothing at the mouth? A. He was. 

Q. The time before that, did he fall down? A. No, he started 
and we caught him. He didn't fall down. | 

Q. Did he froth at the mouth at that time? A. He didn't froth at 
the mouth, not at that time. 


Q. What did he do? A. He just acted like he was crazy, and tried 
to go out around in the room. Got to acting real dizzy and when he broke 
for the door, one of the boys -- I don't know who he was -- anyway, they 
asked him what was the matter and he slammed the door back, and he tried 
totalk to him. And then, all at once, he fell off to sleep. That is the last 


time I seen him. 
* * * * i oe 

Q. How many times a week would you say that he had fits when 
he was down South? A. Well, I believe he had -- just as far as I can get 
at it, he must have had fits around once a week or two or three times a 
month, because I seen him have two on one Sunday at my hone. I seen that. 

Q. And did he fall down? A. He did. 

Q.' On both occasions? A. He did. 

Q. Now, he did work, didn't he? A. Yes; he did. 

Q. What kind of work did he do down South? A. He was working 
for Timmerman. He didn't do anything, but working on the farm, and take 
things to the boys. He used to take care of the cattle. ! 

Q. Took care of the cattle? A. Yes, sir. 

@. What else did he do? A. That is all I knowed him to do, was 
farm work, and that. 


Q. He did the usual chore work around the farm,- didn't he? A. Yes. 
* * * * i * 
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31 Q. Now, coming back to this fit that you say he had at the home of 
Mary Minor, can you tell me a little more about that? A little more in de- 
tail how he happened to go through that window? A. Why, he was sitting on 
the lounge, and just jumped up -- here (indicating) was the lounge right here 
and he jumped up off of it. 

* * * * * 
Q. He frothed at the mouth, didn't he? A. Yes, sir. 
Q. You remember that? A. Yes, sir. 

* * * * * 

33 Q. Going back to this time that he jumped out of the window, you 
followed him out? You went out through the door, did you? A. He didn't 
jump out of the window. He fell. When he jumped, we didn't wait. He fell, 
and when we went out he was laying there trembling, like that (illustrating) 
and frothing at the mouth, and we picked him up and brought him back in. 

* * * * * 

Thereupon -- 
JAMES EVRIS 
was called as a witness and, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 

BY MR, VILAS: 

bd * * * * 

35 Q. How old was he when you knew him first, if you knew him at 
all? A. When I knew him first ? 

Q. Yes. A. Well, I don't know. When I knew him first, I suppose 
he was about two weeks old. 

Q. And did you see him occasionally when he was a babe with his 
mother? A. Sure, I was knowing James. Yes, I seen him all along. That 


36 is, I didn't play with him, because I was working for a private 
family, Mr. Will Donovan, put I knowed him all along. 
Q. Upto the time of his mother's death, how frequently did you 


see him, as near as you Can now state? A. You know, I wuld see him 
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every Sunday, every other Sunday, something like that. : 

Q. Every other Sunday, something like that? A. Every other 
Sunday , something like that. I married his mother's sister. fee! wife was 
named Sue, and his mother was named Clore. 

Q. Did you have occasion to know, during that period before his 
mother died, when he was about six years old, that he had any illness of 
any kind? A. Yes, sure -- | 

Q. You say you are sure. Tell what he did. A. Well, when his 
mother -- when he was about five years old, and before he had spasms -- 
we called them down there -- I don't know what you call it here -- they call 
it spasms down there. He was about five years old, and they called it the 
fits. James Bostic, he had something like fits, after he was five years old, 
he had them more all along. | 

Q. How old was he when you first knew of his ava th¥m? 

A. When I first knew him, I don't know how old was he when I first knowed 
him. I first knowed him when he was two weeks old. I don't know exactly 
how old he was. He might have been a month old, or six weeks old. 

Q. When you first knew of his having fits? A. Yes. 

Q. You knew of his having fits, then, before he was a year old? 
A. Yes. They called it at home the spasms. 


Q. You speak of them as spasms? A. Yes, sir. | 


Q. Now, then, during the first two years of his life ,how many 
fits, if you can determine, did you know of his having? A.| Before he was 
three? | 

Q. Two. A. Well, you know, I don't want to make a misstatement. 
I knowed him to have a good many fits. Just how many, I couldn't tell. 

He may have had twenty-five, or thirty, or forty-five, or fifty. I didn't keep 
account, because I didn't think I would have to go on record and tell. 

Q. That is before he was two years old? A. Sure. 

Q. How many fits do you think he had before his mother died ? 

A. I couldn't say exactly how many fits he had before his ‘mother died. 
They lived on one place, and we lived on another. His mother said -- I 
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seen him have two or three fits a month. Say, two or three fits a month, 
and during that time -- you know, to make a calculation, sixty or seventy- 
five fits, but to tell, I couldn't tell how many. But I know he had that many, 
because his mother said he had twice a month, and she said, before she 
died, after he came along five years old -- she called my wife Sue, she said 
she thought she would have to take James to a hospital and have something 
done for him. 

Q. Did you know, before his mother died, of his having fifty or 

seventy-five fits? A. Sure. 

Q. How would he act when he had those fits? A. When he would 
have these fits he would froth at the mouth. And people down there get a 
spoon and put it in the mouth to keep them from biting his tongue. But after 
he got older, he had them fits twenty or twenty-five minutes, and then get 


up and go off, and look curious, and then he would go off some place and go 


to sleep. He had them so often down there until his name -- his name is 
James Bostic -- but the two children we have -- my children and others 
down there, called him "Simple." They called him "Simple." He acted 
foolish. They called him "Simple." 

* * * * * 

Q. You knew of his having them when he was with Emma McKelvin? 
A. Yes, sir. 

Q. How did you know that? A, Well,I can't just say, but I was up 
there with him. I can say in the six or ten years I was there at least twenty 
or twenty-five times. 

Q. Did you know of his having them thirty times? A. Yes. I knew 
of his -- How many times with Timmerman, I don't know. 

Q. You don't know? A. No, sir. 

Q. Now, then, when he was having these fits, when he was staying 
with Emma McKelvin, how did he act? A. Well, when he had these fits with 
Emma McKelvin he was, you know, five or six years old. He would have 
these fits, and sometimes he would have them and wouldn't be so hard as 
others. You know what I am talking about. Sometimes he had fits, and they 
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make him sleepy, and sometimes he would walk off, looked like he was 
sleepy. And sometimes he would go away. I called him many times and 
said, "James, why don't you go on home ?** 'rYou know there ain't nobody 


there, why don't you stay here?" He said, "No, I am going home. Iam 


going home." Kind of funny, you know, just that way. 

Q. Yes. Well, now, then, from your knowledge of him, you were 
related by marriage to him, what do you say as to whether he had a fair 
mind -- fair kind of a mind, or not? You said all your children called him 
"Simple." As a result of your observation during those years, what kind of 

a mind did he have? A. Well, I tell you, you want me to tell the 
truth just about what kind of mind he had, don't you? 

Q. Yes. A. That is what you asked me, and pats is what I am here 
for. 

Q. Yes. A. Really, I always did think that James -- I don't know 
what to call it, you know, different -- different towns or different cities, 
different places, they call it different names, but we always called it, you 
know, we always called it the cracked way. 

Q. The cracked way? A. Yes. You know, somebody with no 
sense, or don't know how to treat people. 

Q. *** Since he left Edgefield, since he was about eighteen, have 
you seen him? A. No, sir; I haven't seen him. 

Q. Have you been to the jail to see him? A. oi ba I haven't 
been to see him at the jail. | 

Q. Have you seen him since he left Edgefield, until you saw him 
in court? A. No, sir; I haven't seen him since, until I seen him here. 

Q. Now, from your observation, detailed and described, from the 
time that he was two weeks old in his mother's arms, have you an opinion 
as to whether or not this boy is sane or insane? Yes or no. A. My opinion 
is, he was always insane. | 

Q. You have an opinion, then? A. Yes, sir. 

Q. State what that opinion is. A. My opinion about that, because 
of the way that he have these fits, and then he was acting crazy at the time, 


all along up until he went to work with Mr. Timmerman, and then Mr. 
Timmerman, I suppose he knew about the time that he had them, at the time 
that he was there. He stated that he was there and had them then. But, you 
see, I don't know how many times he had them then. But, you know, the way 
he acted, we always think that he didn't have good luck. 

Q. Is it your opinion that he is sane, or insane? A. It is my opinion 
that he is insane, because I don't think he had good luck. 

Q. Do you think he can distinguish between right and wrong? 


A. Well, he knows right or wrong sometimes. But I tell you, financially -- 


this boy, he knows, at times, right or wrong, but if he had the least fright, -- 
these spells was coming over him, well, I don't figure then he knows right 
from wrong. 

Q. You mean when he got the least excited? A. Excited. I know, 
sitting down at home, maybe all at once he would jump right up, or maybe 
fall down, and down he would go. Of course, you know, my wife wasn't there, 
and I didn't do anything -- I tell you, I was always scared about anybody that 
had fits, or anything. 

MR. VILAS: You may cross-examine. 

CROSS-EXAMINATION 
BY MR, KROUSE: 

Q. Do you think that he could tell the difference between right and 

wrong when he didn't have a fit? A. Sir? 

Q. Do you think he could tell the difference between right and wrong 
when he didn't have a fit? A. Well, when he had them fits, I figures at times 
he knowed right from wrong. 

Q. Now, you knew him quite well down in South Carolina, didn't 
you? You were quite close to him? You knew him quite well? A. Well, I 
wasn't around there. He was away from Edgefield. I was sixteen miles away 
from Edgefield. 

Q. Did you ever see him around with people conversing with him? 
You were able to talk with him? A. I have children he played with, that is 
the way I knowed him. 
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Q. How old was he the last time you saw him? A. How old was he 


the last time I saw him? The last time I saw him, I reckon he was around 
12 or 14 years old. . | 

Q. The last time you saw him? A. Yes, sir. | 

Q. He was around 12 years old? A. Yes, sir. 

Q. And you have not seen him since? A. Ihave seen him since, 
but I mean, the last time I seen him, you know, to be with him any length of 
time. I have seen him, but I have never seen him enough to have any talk 
with him, or anything at all. You know. But the last time I seen him to have 
any talk, or anything with him, or spend any time with him, he was around 
12 or 14 years old. | 

* * * * * 

Q. You were able to talk with him like you did esha own child- 
ren? A, Yes, sure. | 

Q. You could understand him, couldn't you? A. You could under- 
stand him until about four o'clock that evening. 

* * * * * 

Q. When he had these fits, what did he do? Just tell me what he 
did when he had fits. When they came on, what did he do? | Just walk on 
down the street? A. These fits, like he had them sometimes, they would 
come on him, and he would, you know, just go on walking off , and not saying 
anything. And sometimes he would fall and foam at the mouth, and take 
them and lay down some place. And go on. And sometimes we would pour 
water on him -- pour cold water on him. And in twenty-five or thirty 
minutes he would be all right. 

Q. How long did those fits last? A. Oh, they last -- I don't know. 
I wouldn't know. I would have no way. Maybe twenty-five or thirty minutes, 
and they might last longer. You know, if I had knowed that they were going 
to last -- that I would have to tell what length of time, you know, -- but, 

just guessing at it, it might have been twenty or sae or thirty- 
five minutes. 

Q. It could have been less than that? A, It could have been less 
than thirty, but probably thirty-five minutes. 


WY 
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Q. Was he unconscious all that time? A. Yes, certainly, he 
didn't know what he was doing. 

Q. He was unconscious all the time he had a fit? A. Yes, certainly. 

Q. For a half hour, or more? A. Yes; for a half hour. 

Q. And then he was partially conscious after that? He would come 
to a little bit? A. Sure, he would come to. 

Q. How long would that last? A. Well, if he came to, you know, 
it wouldn't take him long to get all right. Sometimes he would get all right 
and walk off and play with the children, and sometimes walk straight off 
and have nothing to do with anybody. 

Q. Would this partial consciousness last for an hour or two? 
Would he walk around sleepy for an hour or two? A. I couldn't tell exactly 
about that. I didn't keep account of that. It might have been twenty-five 
or thirty, or fifteen or twenty minutes before he got all right. 


Q. Did he act the same as before he got the fits? A. Yes; sure, 


after he got over it, he acted just like he did before he had it. 

Q. Did you think that he was insane when he was having a fit? 

A. Sure, I think -- I never did think nothing else, but his mother -- 
I did think that. 

Q. When he didn't have a fit, did you think he was insane? A. Well, 
when he got -- when he didn't have any fit and was all right, he looked like 
some of them, you know, at times that he had a pretty good mind. 

* ax * * * 
REDIRECT EXAMINATION 

BY MR, VILAS: 

* * * * * 

Q. You said he would be all right until four o'clock in the after- 
noon. What happened then? A. No; I said the last fit I saw him have was 
four o'clock in the afternoon. 


* * * * 


Washington, D. C., 
Tuesday, May 14, 1940. 


* * 
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MR. VILAS: I started to make a motion, Your Honor, that in this 
case another stay of execution be granted to this respondent. He is now 
under sentence to the chair for Friday of this week. The Court will recall 
that a right of appeal exists in this case. | 

THE COURT: Has that matter been arranged? 

MR. KROUSE: I was about to make that suggestion to the Court 
today at some time. I suggest that it go over until about ei 19th. I believe 
that is a Friday. ! 

MR. VILAS: The date of execution is the 17th, which is Friday of 
this week, as I recall. 

THE ASSISTANT CLERK: July 19th would be a Friday. 

THE COURT: Shall we make this informal? 

THE ASSISTANT CLERK: You formally reset the date of the 
execution, Your Honor. 

THE COURT: What date do you suggest ? 

MR, KROUSE: I suggest July 19th. That is a Friday , so the Clerk 


informs me -- that is two months hence -- if that is agreeable to Your Honor. 
THE COURT: Very well. | 
THE ASSISTANT CLERK: His Honor resets the date, then, to 

July 19, 1940. 


* * 
THOMAS RIVES 
was called as a witness and, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR, VILAS: 

Q. Your name, sir, is Thomas M. Rives? A. Right. 

Q. Spelled R-i-v-e-s? A. That is right. 

Q. You are the superintendent of the Washington Asyinm and Jail? 

- Tam. 

Q. As such superintendent, Mr. Rives, have you the record of the 
infractions of discipline to the petitioner , James Bostic, since he has been 
in your custody? A. Ido. 
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Q. Will you read your record, showing those infractions of dis- 
cipline to indicate their dates, and their character, and the punishment 
inflicted in each case? A. The first disciplinary report against James 
Bostic was dated December 12, 1937. The charge was disobedience and 
disrepect to an officer. He was placed in the control cell until there was 
a change in his attitude. 

Two days later, December 14, 1937, on the charge of destroying 
government property and disorderly conduct while in control disciplinary 
cell, the combination of those two offenses, for them he was kept in the 
control cell for a period of 14 days. 

The next report is dated April 7, 1939. The charge was possession 
of a spoon handle which had been fashioned into a dagger. 

Q. Fashioned how? A. Sharpened. The spoon handle was the 
handle of a table spoon. 

Q. And fashioned into what? A. Fashioned into the form of a 
weapon. 

Q. You mean by that, sharpened at the point , sharpened to a point? 
A. Yes, sir. 

Q. What was the next time? A. He was placed in the control cell 

for 10 days. 

Q. And the next? A. June 9, 1939, assaulting an officer. In the 
control cell for five days. 

The next was August 13, 1939, fighting. He was placed in the con- 
trol cell for eight days. 

August 18, 1939, assault upon an officer. In the control cell five 
days. 

April 9, 1940, fighting with another inmate. In the control cell 
five days. 

That is the record. 

Q. What is this so-called control cell, Superintendent? A. It 


is a cell in which prisoners who become disorderly or who have violated 


the rules to the point where it is necessary that disciplinary action be 


taken, are placed. 
* 
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CROSS-EXAMINATION 
BY MR, KROUSE: ! 
* * * * i 
Q. If an inmate should have an attack of epilepsy, or any other 
fit and it was brought to the attention of the guard, is he obligated to report 
that to you? A. He is not obligated to; it is his duty to bring it to the 
attention of the jail medical authority. 
Q. Who is that? A. Dr. Walter K. Angevine. 
Q. Does he make any report, or does he keep his own record? 
A. The medical records are kept by the physician. ! 
* * * * i * 
THE WITNESS: I recall no instance being brought to my attention 
that James Bostic had a fit. 
MR. KROUSE: That is all. 
REDIRECT EXAMINATION 
BY MR. VILAS: 
Q. Mr. Superintendent, those prisoners who are dade sentence 


of death are kept apart from the other prisoners, are they not ? A. They are. 
* * * * /  * 


Q. I will add to that: How many hours a day are they kept in their 
cells and alone? A. Most of the day, except for a period of exercise. 

Q. And that comprises how long a period? A. It has been possible 
to give an average exercise period of approximately an hour a day. 

Q. Then for approximately 23 hours a day the prisoners under 

sentence of death are kept alone in the cell? A. Yes; just like 


the others. 
Q. Iam confining it now -- A. Yes, sir. 
Q. (Continuing) - for approximately 23 hours a day? A. Yes. 
* * * * | * 
REC ROSS-EXAMINATION 
* * * * 
BY MR. KROUSE: 
Q. Captain, have you had any conversations with Bostic? A. I have. 
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Q. And how frequent would you say? Just approximately. A. It 
is difficult to approximate, because I made no attempt to keep any record 
or any account of that. They have come in the course of my general duties 
in moving about the jail, when I would come in contact with him I would 
speak to him. 

Q. Did you discuss his case with him? A. I did not. 

Q. Did he discuss his case with you? A. I don't recall his ever 
having discussed it with me. 

Q. In your conversations with him, could you understand what he 
was talking about? A. I could. 

Q. Was his conversation intelligent, -- coherent? A. It was 

coherent. 

R. VILAS: I didn't get that. 
THE COURT: He said it was coherent. 
THE WITNESS: It was coherent. 
BY MR. KROUSE: 
Q. Could you tell us whether or not he punesaheod you? A. He 
appeared to understand me. 
* * * * 
MARY LOU JOHNSON 
was called as a witness and, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 


BY MR. VILAS: 
* * * * * 


Q. How long have you known James? A. Well, I have been 


knowing James ever since he was a baby, but I was not living in Edgefield 
at that time that he was born, but visited there very often. 
* * * * * 
Q. How long did he stay with you? A. About 10 months. 
Q. Where did he go then? A. He went to work for Mr. Sawyer 


when he left Timmerman's. 
* 
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Q. Have you seen him since he came to Washington, when he was 

about 18, until you saw him when you came here to testify? | us No. 
* * * * | * 

Q. During the time that he was living with his nother: Mrs. 
Johnson, before she died, did you ever know of James having fits? A. Yes, 
sir. | 

Q. Tell what you know about those fits. A. Well, he would have 
these fits where he would fall and foam at the mouth. | 

Q.. When did you first know of his having them? That is, how 

young was he when you first knew of his having fits? A. He was about 10 
years old when I first knew, because I wasn't in Edgefield at that time. He 
always had them. | 

Q. How old? A. About ten. I wasn't living there then. But I seen 
him have them. 

Q. How old was he when you first seen him have ee A. About 
seven. | 

Q. You say seven? A. Yes, sir. 

Q. Did his mother ever talk with you about his having fits? 

A. Yes; she told me about it just before she died, I went to see her. 
Q. Was anything said about sending him to a hospital ? A. Yes, sir. 
* * * * * 

Q. Now, then, when you saw him have a fit at seven years old, 
where was he living? A. He was with my sister at that time. 

Q. Your sister, Mrs. McKelvin? A. Yes, sir. | 

Q. And will you describe what you saw when he had that fit; how 
he acted? A. Well, I seen him coming, he was sick and having some kind 
of a spell, and then he fell, kicking and foaming at his mouth; and they told 
me they had often seen him have them. | 

Q. Who told you that? A. My sister. 

MR. KROUSE: I object to that question. You know that is im- 
proper, Mr. Vilas. 

THE COURT: Objection sustained. 


BY MR, VILAS: 
Q. Now, then, you were right in the home at that time? A. Yes, sir. 
Q. Was your sister there? A. Yes; she was there. 
Q. How long did this fit last? A. I imagine about a half hour, as 
far as I can remember. 
Q. How did he act when the fit passed off? A. Well, he got very 
sleepy and went in and laid down on the bed. 
Q. And what? A. He was sleepy after the fit was over. 
Q. Yes. Did you ever see him have any other fit? A. Yes, sir. 
Q. When was that? A. After he came to live with me. 
Q. Well, when he lived with you, how many fits did you see him 
have? A. Well, so far as I can remember he had about six that I seen. I 
wouldn't be at home all the time. 
Q. You saw him have about six? A. Yes, sir. 
BY THE COURT: 
Q. Are you speaking of those that you saw? A. Yes, sir. 
Q. You sawthem? A. Yes, sir. 
BY MR. VILAS: 
Q. Could you describe how he acted when he had those fits? 


A. Yes. They seemed to last a little longer than the first ones I seen him 
have. 


Q. Yes. And how did he act? What did he do? A. Well, he always 
would look like he was getting sick, or something, and then he would have 
fainting spells, and kicking and foaming at the mouth. 

Q. Yes. A. And as soon as he would kind of get over that he would 
get sleepy. 

Q. How long would they last ? A. Well, the last ones seemed to 
last longer than the first one I seen him have. 

Q. Well, how long was that? A. That was about an hour, I suppose. 

Q@. Nearly an hour? A. Yes, sir. 

Q. Would there be any warning of a fit -- would he act unusual 


before it came on,or not? A. Yes, sir. 
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Q. How would he act? A. Well, he would act like he wouldn't 
know what he was doing shortly before that. | 

Q. He would what? A. He would faint away. 

Q. Would he always fall on the floor or ground? A. Yes; if 
there was no one close to him to catch him. | 

Q. Did you ever put a spoon in his mouth to keep him from biting 
his tongue? A. Yes; several times. 

Q. Did you ever see him froth at his mouth? A. Yes, sir. 

Q. Was that froth every bloody? A. Yes; when he would bite 
his tongue before we could get something in his mouth. 

Q. During the years that you knew James down in: ‘Edgefield, 

state whether he was a normal, usual boy in his head so far as 
his mind is concerned. A. He never did seem like he was ‘right in his 


head, the way he would act. 
Q. What would he do to show that he was not as other boys? 


A. He always would be talking. | 

Q. What was his talk? A. Well, he would talk to his mother, 
and try to show me his mother. 

Q. Show you his mother? A. Yes, sir. 

Q. What would he say? A. He would kind of tell me to look on 
the wall, and would see shadows, and then he would say, i see my mother, 
because she talks to me every day," and try to show her to me. 

Q. Tried to show her to you? A. Yes, sir. 

Q. Where would he try to show you? A. He would point and ask 
me if I saw his mother. | 

Q. If you saw his mother? A. Yes, sir. 

Q. Did you say that he said his mother talked to him every day? 
A. Yes, sir. | 

Q. Did he say anybody else talked to him? A. He always told me 
about his mother. 

Q. Anybody else? A. No, sir. 

Q. When you saw him at the jail and talked with him, last 
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Thursday, did he seem to you to be any better in his head than he 
was in Edgefield, or worse? A. He seemed like he was worse. 

Q. What made you think so? A. Well, he didn't talk like he did 
the last time I seen him. 

Q. What was there different? A. Well, he commenced talking 
and showing me things I couldn't see. 

Q. Show ing you what ? A. Shadows on the wall, and tried to 
point out to me. I couldn't see a thing. 

Q. What did he say he saw on the wall? A. Well, he said, "I see 
the shadow of my mother. She passed away talking to me.” 

Q. Yes. In the first place, I will ask you this, Mrs. Johnson: 
whether the other children in Edgefield called him any nickname? A. Yes; 
always called him "simple." 


Q. Yes. From your knowledge of James, Mrs. Johnson, as you 


have described it here in court, have you an opinion as to whether or not 


James is sane or insane? Just say Yes or No, whether you have such an 
opinion. A. Yes, sir. 

@. State what that opinion is. A. I think he is insane. 

Q. Do you think he realizes entirely the significance and the force 
of what is going on around him; the meaning of everything that is done to 
him and carried on around him? Do you think he understands that? A. No; 

I don't think he understands. 

* * * * 
CROSS-EXAMINATION 

BY MR. KROUSE: 

* * * * * 

Q. Did you ever send him on errands? A. Yes; some times. 

Q. Did he do what you wanted him to? A. Sometimes he wouldn't 
do like Itell him to do. He wouldn't do what I tell him to do. 

Q. Well, he understood what you were talking about, didn't he? 

A. When I sent him to the store, when he was all right. 
Q. You mean, when he wasn't having fits? A. Yes, sir. 
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Q. You understood what he talked about, and what he said, didn't 
you? A. Yes. 
Q. Now, when he had these fits, you say he ‘samied at the mouth? 
What else did he do? A. Well, he would bite his tongue if you didn't put 
something in his mouth. 
Q. Well, did he ever bite his tongue? A. Yes, sir. 
Q. He did bite his tongue? A. Yes, sir. 
Q. Did you ever see anything else come out of his: ‘int besides 
foam? A. Blood. 
* * * * * 
Q. When you talked to him at the jail, did you say anything to him 
about this case? A. No, sir; I didn't say anything to him. | 
* * * * | * 
Q. Did he tell you that he was coming up to aa A. Yes, sir. 
Q. Inthiscase? A. Yes, sir. 
Q. And did you tell him that you were going to testy for him? 
A. Yes, sir. 
Q. You told him that? A. Yes, sir. 
Q. What did he say to that? A. He just kind of dropped his head 
and smiled when I told him that. 
Q. He knew what you meant? A. Sir? 
Q. He knew what you meant when you said you were going to 
testify for him? A. Yes, sir. 
* * * * 
ROBERT MORGAN | 
was called as a witness and, having been first duly sworn, was examined 
and testified as follows: | 
DIRECT EXAMINATION 
BY MR. VILAS: 
Q. What is your name? A. Robert Morgan. 
Q. Where do you live, Robert? A. 1126 Nineteenth Street. 
Q. Did you ever live in Edgefield, South Carolina’ A. Yes, sir. 
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Q. Were you bornthere? A. Yes; born and raised there. 

Q. How old are you? A. Thirty-four. 

Q. When you lived in Edgefield, South Carolina, did you know 
James Bostic, sitting here? A. Yes, sir. 

Q. How far did you live from him? A. I lived about a mile from 
him. 

Q. How old was he when you first knew him? A. He was between 
six and seven. 

Q. What is that? A. He was between six and seven. I don't know 
exactly. 

Q. Who was he living with when you first knew him? A. He was 
living with Emma McKelvin when I first knew him. 

Q. Did you know that Emma McKelvin was his aunt? A. Yes, sir. 

Q. Did you know him when he went to school down there? A. Yes, 


Q. Did you go to the same school? A. Yes, sir. 


Q. Did you know him when he left Emma McKelvin's and went up 


to work for F. L. Timmerman, the planter? A. Yes; I knew him up there. 

Q. How many times, as near as you can tell -- on how many dif- 
ferent occasions did you see him between the time when you first knew him 
and the time that he went to work for Timmerman? A. Well, I would see 
him pretty near every day until he went up there to work, but after he went 
up there to work I didn’t see him so often. 

Q. During the time that you knew him when he was living with 
Emma McKelvin, did you ever know him, Robert, to have a fit? A. Yes, sir. 

Q. How many times did you ever know of his having a fit? A. I 
knew about him three or four, when he was going to school, and once when 
we were playing together yet. 

Q. Did he have those fits, the three or four that you named, in 
the school or outside? A. He had three in school I know of. 

Q. What did he do when he had them? A. He would fall and foam 
at the mouth, and then when he got up he would try to run, and we would get 


him and sit him down, and he ould go to sleep. 

Q. How long would those fits generally last? A. Ten or fifteen 
minutes, or more than that. 

Q. Would he foam at the mouth, or no? A. He would foam at his 
mouth. 

Q. Do you know of aie putting anything in his mouth to keep 
him from biting his tongue? A. When he had the fit at school, we always 
put a pencil in his mouth when we didn't have anything else. 

Q. You say you saw him three or four times at school ? A. Yes, sir. 

Q. Where else did you see him have one ? A. We were playing one 
day and he had one. | 

Q. What did he do then? A. He just fell out and foamed at the 
mouth, and we taken him and sat him down. And he tried to go to sleep, and 
we walked him around and wouldn't let him go to sleep. 

Q. Did you see him often when he worked for Timmerman? A. No, 
sir; I didn't. 

Q. Did you see him have a fit then? A. No, sir. =| ‘I didn't see him 


have a fit while he was working for Mr. Timmerman, because I didn't see 
| 
him that often. 


| 

Q. -After he quit Timmerman and went to live with Mary Lou 
Johnson for a while, did you see himthen? A. No, sir; I didn't. 

Q. When did you last see him before he left South Carolina and 
came to Washington? A. Well, it has been about 13 years a I saw him 
until he came up here. 

Q. What time did you leave down there? A. I i there in '28. 

Q. '28? A. Yes, sir. 

Q. About 12 years ago? A. Yes; about 12 -- about 13, in May 
coming, next May. 

Q. And when he was going to school did the other boys and girls 
have any particular name that they called him? A. They used to call him -- 
he acted half crazy all the time, we used to call him "dizzy. at 


Q. Since he came to Washington, how frequently have you seen 
| 


him? A. I saw hima few times. I saw him have a fit since he has been 
here. 

Q. Where was that? A. 525 Twenty-third Street. 

Q. How long ago was that? A. That was about five years ago. 

Q. Will you describe what he did when he had that? A. Well, he 
started to hollering in the street, and when he started to hollering we 


took him in and laid him on the davenport, and then he jumped up and 


jumped through the windowpane. 

Q. Through the glass? A. Yes; through the glass and all. 

Q. What did you do with him? A. We carried him in the house 
and kept him quiet until he went to sleep. 

Q. Did you ever see him have any other fit? A. No, sir; that was 
the last time I seen him have one. 

* * * * * 

Q. From your knowledge of James as you have outlined it and 
stated it here in court, have you an opinion as to whether he is sane or 
insane? Just say whether you have an opinion, or not. Have you got one ? 
A. I believe he is insane. 

Q. Then you have an opinion? A. Yes, sir. 

Q. That opinion is what? A. I believe he is insane, because he 
ain't never talked like he had a real bright mind, not since I have been 
knowing him from a kid. 

Q. Do you think that he has a correct understanding of the dif- 
ference between right and wrong? A. No, sir; I don't think he has. 

Q. Do you think he properly understands important matters that 
are going on around him? A. I don't hink he understands what he is doing. 

* * * * * 
CROSS-EXAMINATION 

BY MR. KROUSE: 

* * * * * 

Q. This fit that you saw him have when he jumped through the 
windowpane -- is that right? A. Yes, sir. 


* * * 
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Q. What did you do when he jumped through the windowpane ? 
A. We caught him and brought him in, and he went to sleep, 

Q. What was he doing outside? A. When he jumped through the 
windowpane he went over the wire fence, so that is where we caught him. 

Q. Was he having a fit at the time? A. Sure, he was foaming at 
the mouth, | 

* * * 
REDIRECT EXAMINATION 
BY MR. VILAS: 

Q. Is this the way that you have considered this to be: that he 
was hollering in the street in the first place? A. Yes; he was hollering 
in the street in the first place, and we taken him in the house. 

@. Then were you all talking there, and suddenly he jumped through 
the window? A. Well, we was talking in the street. So he started to hol- 
lering, and we all taken him in the house. He was foaming at the mouth when 
we taken him in. We thought he was asleep. We laid him on the davenport, 
and then he jumped up and went through the window, and we brought him in. 
He was caught on the wire fence. | 

Q. And you went after him and brought him in? A. Yes; and had 

him in there until he went to sleep. | 


* * * 


TOMMY MOORE 


was called as a witness and, having been first duly sworn, was examined 
and testified as follows: 


DIRECT EXAMINATION 
BY MR. VILAS: 
* +x * * Poe 
Q. Did you know in Edgefield, James Bostic, who sits here? 
A. I didn't know him in Edgefield. 
Q. Yes. A: I know him here. 
Q. You knew him here? A. Yes, sir. 
Q. How well did you know him here? A. I knowed him since he 
came here in '32, I believe it was. 


48 


Q. How frequently have you seen him here? A. Well, I seen him 
pretty regular here. 

Q. What was the reason for your seeing himthen? That is, did 
you work with him or room with him? A. No, sir. He used to come around 
where I lived. 

Q. How many times a year did you see him before he was arrested 
for this crime? A. Well, I don't know how many times it was. 

Q. Has it been hundreds of times, or few? A. Iused to see him 
once or twice a week. 

Q. And during your knowledge of him, as you have here indicated, 
did you ever know of his having a fit? A. One time. 

Q. How is that? A. One time. 

Q. Describe where it was, and when. A. That was 342 22nd Street. 

Q. Will you state what happened there? A. He was in the front 
yard and just fell out, and he was foaming at the mouth, and someone, I 
disremember who it was, carried him in the house. 

Q. What happened then? A. I don't know how long he was in there, 
because I went on home; after they carried him in the house, I went on home. 

Q. About how long ago was that? A. That has been about five 
years ago, I guess, something like that. 

Q. Will you state a little more definitely how he acted when he fell 
on the street? What did he do? A. When he fell, he fell back and rolled 

his eyes, and foaming at the mouth and trembling. 

Q. Anything else about him, in particular? A. Someone picked 
him up and carried him in the house, and so I went on home. 


Q. During the time that you have known him, did you ever know of 


him having any other fits? A. No, sir; I don't know about him having any 


other fits, only I talked with him some times, talked on one subject, and he 
would go off and talk on another subject. 
Q. How often did that happen? A. That used to happen occasionally. 
Q. Did you ever notice any other occasions of mental irregularities ? 
A. Well, at times when he was excited, it looked like he would go off at that 


time. 
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Q. Went off? A. Get excited, and he wouldn't know what he was 
doing, sometimes. | 
Q. How often did that happen? A. That was pretty occasionally too. 
Q. What? A. That was pretty occasionally , too, and most any time 
that you seen him that would occur, get excited. | 
Q. That happened frequently, did it? A. Yes, sir. 
Q. How long before he was arrested, in October, 1936 -- how long 
before that did you see him? A. About a week before that. 
* * * * 
CROSS-EXAMINATION 
BY MR. KROUSE: 
Q. You say you only saw him have a fit once? A. ‘Yes, sir. 
Q. And from that you draw the conclusion that he ts crazy ? 
A. Yes, sir. | 
Q. What? A. Before that I didn't thought he was very bright. 
Q. Well, have you ever seen other people with fits? A. Yes, sir. 
Q. Did you think they were crazy? A. Well, I couldn't say that 


i 


they were. 


Q. Then on what do you base your conclusion that this man is 
crazy? A. Well, at times I would talk to him and he would be talking on 
one subject and start on another subject different from what we were talk- 
ing about. | 

Q. Did you consider that unusual? A. Yes, sir. 


* * * * ; * 


EMMA MC KELVIN 


was called as a witness and, having been first duly sworn, was examined 
and testified as follows: | 
DIRECT EXAMINATION 
BY MR. VILAS: 

Q. Your name is Emma McKelvin, is it? A. Yes, sir. 

Q. Where do you live, Emma? A, Llive with Doctor Meekin. 

Q. That is where? Where is that? A. That is about two miles 
from Edgefield. 
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Q. South Carolina? A. Yes, sir. 

Q. Have you ever been in Washington until you came up here on 
this trip? A. No, sir; never was in Washington. 

Q. Did you come here because you were called as a witness under 
a subpoena? A. I came here to tell the truth. 

Q. Are you related to James Bostic? A. Yes, sir. 

Q. What relation? A. Iam his aunt. 

Q. How long have you known James Bostic? How old was he when 
you first knew him? A. Well, he was about a month old, I reckon. 

Q. How old? A. About a month old. 

Q. Be sure you make all these people hear. A. He was just about 
a month old when I knew him. 

Q. Did you know about his having fits? A. Yes; he was having 
fits then, when I knew him. 

Q. How old was he then when, he had his first fit? A. He was 


living with Field Timmerman. 


Q. Do you know of him having a fit when he was living with his 


mother? A. Yes, sir. 

Q. How old was he then? A. He was about a month old when I 
seen him. 

Q. Get the question, Emma: how old was he when you knew of his 
having his first fit? The first fit that you knew him to have, how old was he? 
A. The first fit I knew him to have, he was a month old, I saw him. 

Q. What did he do then? A. He slobbered and went on -- and then 
went off to sleep. 

Q. Following that first fit, when he was about a month old, when 
did you next know of his having a fit? A. Well, he was about a year, maybe. 

Q. What did you see then? A.” Well, he had the same thing. 
Foaming at the mouth, and slobbering. 

Q. How many fits, as near as you can remember, did you see him 
have before he was three years old? A. Well,I don't know. I don't re- 
member how many he had. 
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Q. Well, tell me as near as you can. A. About twelve or thirteen, 
I reckon, I see him have. 
Q. Before he was three years old? A. Yes, sir. 
Q. About how old was he when his mother died? A. Six years old. 
Q. And after his mother died, about how many fits'did you see him 


have? A, Well, I don't know. 


* * * * Ok 


Q. Tell as near as you can about how many fits you saw him have 
before his mother died? Was it ten, fifteen, twenty, twenty-five, or how 
many? A. No, sir; I didn't see him have no twenty-five before his mother 
died. | 

* * * * * 

Q. Tell as near as youcan. A. Well, about fourteen or fifteen, 
I reckon, I seen him have before his mother died. : 

Q. Was there any difference in the way he acted?; A. No, sir. 

Q. (Continuing) -- When he had those fits. A. No, sir. 

Q. If he were able to walk -- old enough to walk, did he fall to 

the floor or ground, or did he stand up when he " the fit? 
A. No, sir; he fall down. ! 

Q. What else did he do? A. After it was over he would go to 
sleep, and then he would wake up and go out. 

Q. Did you ever know of anything being put in his mouth to keep 
him from biting his tongue? A. Yes; after he had teeth, we had to put a 
spoon in his mouth to keep him from chawing his tongue. ! 

Q. After his mother died, who did he live with? is He stayed 
with me after his mother died. 

Q. How long? A. I kept him thirteen or fourteen years, I reckon. 

Q. During those years did he go to school some? A. Yes; he 
went to school some. 

Q. How many fits did he have while he was stig with you, if 


any? A. He just had so many, I can't tell how many. 


Q. Agreat many? A. Yes, sir. 


Q. About how often did he have those fits? A. Once or twice a 
month. 

Q. Once or twice a month? A. Yes, sir. 

Q. Was there a change in the way he acted -- change from what 
you have already described? A. No, sir; he never did change. 

Q. Was he able to go to school much? A. No, sir. 

98 Q. Was he able to learn much? A. No, sir. He didn't learn much, 

not while he was with me. 

Q. Did the boys and girls have any nicknames for him? A. They 
called him "Simple Jim.” 

Q. "Simple Jim?" A. Yes, sir. 

* * * * * 

A. Well, I can't tell how many he had while he was living with 

Timmerman, because I can't remember. 


* * * * * 


Q. He had a great many? Did he act any differently when he had 


those fits than he did in the description you have given? A. No, sir; he 
didn't act no different. 


* * * * * 


Q. Have you seen him since you came to Washington? A. Yes; 
I seen him since I have been here. 

Q. Where was that? A. Down to the jail. 

Q. When was that? Was that last Thursday? A. Yes; last 
Thursday. 

Q. Did you talk with him? A. Yes, sir. 

Q. From your talk with him there, did he seem to be any better 
in his ways? A. No, sir. 

100 Q. No better? A. He had them simple ways. 

Q. Simple ways? A. Yes, sir. 

Q. Now, the way that he would act and talk when he was living 
with you, during those many years, was there anything about him that you 
have not mentioned, to indicate that he was not right in his head? A. Well, 
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he didn't seem to me like he was in his head in jail, when I was with him, 

Q. I am not talking about the jail; I am talking about when he lived 
with you in Edgefield. A. No, sir; he ain't. | 

Q. I want to know if there is anything you have not | mentioned here 
as to his conduct to indicate the kind of a mind he had. What was there about 
his actions that you have not mentioned? How did he talk? ‘How did he act? 
A. He acted foolish, to me. | 


Q. What did he do that was curious? A. Just fist simple ways. 
Q. Did he ever tell you about hearing his mother talking to him? 


A. Yes, sir. 

MR. KROUSE: I object to that, if Your Honor please. That is 
highly leading. 

THE COURT: Yes. 

BY MR. VILAS: 

Q. Tell me anything that he said or did about his mother. A. He 
say that he heard his mother and father -- like he could hear his father 
and mother singing, and there wasn't anybody nowhere around. 

Q. Did he mention anybody else that he could hear? A. That he 
could hear them? 

Q. Did he say anything about that when you were at the jail, when 
you were there last Thursday ? A. Yes, sir. 

Q. What did he say? A. He said it seemed like he could hear his 
mother and father singing, and he saw Jesus Christ writing on the wall. 

Q. Saw Jesus Christ writing on the wall? A. It seemed like he 
saw Jesus Christ was writing on the wall. 

Q. Anything else that he said? A. No, sir. 

Q. From your knowledge of James, then, from the time that he 
was a month old, Emma, have you an opinion as to whether he is sane or 
insane? Have you an opinion about it? A. Sir? 

Q. Have you an opinion as to whether James is sane or insane 
under what you have testified here in court? A. Insane. | 

Q. You think he is insane? A. I don't think he is insane. 
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Q. What is that? A. I don't think he is insane. 
Q. Do you know what you mean by "insane?" What do you think 
about his mind, about whether he is insane, or not? A. Yes; I think he is. 
Q. You think he is what? A. Insane. 
102 Q. Do you think he knows the difference between right and wrong? 
A. No, sir. 
Q. Do you think he is able to understand things in his mind, in 
his head -- A. No, Sir. 


Q. (Continuing) -- Important matters that are going on around 


him. A. No, sir; I do not. 
MR, VILAS: You may cross-examine. 
CROSS-EXAMINATION 
BY MR. KROUSE: 
* * * * 
Q. When he didn't have a spell? A. Yes, sir. 
Q. When he talked, you knew what he said? A. Sir? 
Q. You always knew what he was talking about when he spoke to 
you? A. He spoke to me? 
Q. Yes. You understood what he was talking about. A. Yes. I 
understand. 
Q. And if he would talk to you, you would understand him. 
A. When them spells were on him, I didn't. 
* * * * 
107 LOUELLA DIGGS 
was called as a witness and, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. VILAS: 
* * * * * 
Q. When you lived at Edgefield, did you know James Bostic, 
sitting there? A. Yes, sir. 
Q. How well did you know him? A. I knowed him ever since he 


was about six or seven. 
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Q. Who was he living with when you knew him? A, Emma Mc- 
Kelvin. | 

Q. Was that his aunt? A. Yes, sir. | 

Q. Was his mother dead at that time? A. Yes, sir. 

Q. Did you go to the same school that he did? A.: Yes, sir. 

Q. How long did you go to the same school with him? A. Well, 
I wasn't over there to the school, didn’t run very long then ! only three or 
four months. 

Q. Did you know when he left Emma McKelvin's and went to work 
for F. L. Timmerman, the white planter? A. Yes, sir. | 

Q. About how old was he then? A. He was nine or ten, I think. 

Q. During the time that he lived with Mrs. McKelvin and went to 
school with you, how often did you see him? A. When he was going to 
school ? | 

Q. Yes. A. I saw him every day. 

Q. You saw him many times a day, did you? A. ives, sir. 

Q. Now, then, when he was working for Timmerman, how often 
did you see him? A. I saw him nearly every Sunday. : 

Q. Do you know when he left Edgefield and came to Washington? 
A. Yes, sir. | 

Q. And since he came to Washington, how often have you seen him? 

A. I seen him often, because he lived with us about a year -- he 
roomed with us about a year. 

Q. Who with? A. My mother. 

Q. Who is your mother? A, Ella Morgan. 

Q. Will you state, when you saw him and knew him in Edgefield, 
and went to school with him, whether or not you ever knew him to have fits. 
A. Yes; I knew him to have some kind of spells, I don't know whether it 


was fits. 


@. How did he act? A. He would fall out, and when he fell out 
the teacher would tell us to put a pencil in his mouth to keep him from 


biting his tongue. 
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Q. The teacher would tell youthis? A. Yes. And then when he 
came out of that he would run, and he would fight anybody. And he would 
run, and she would tell us to get him. 

Q. Who would tell you that? A. The school teacher. 

Q. How many fits did you know him to have at school? A. Three 
or four. 

Q. How many fits, while he was at Emma McKelvin's, did you 
know of him having? A. I heard tell -- 

THE COURT: Not what somebody else said. 

THE WITNESS: I never know him to have more than about four, 
myself. 

BY MR, VILAS: 

Q. About seven, did you say? A. About four. 

Q. Will you state a little better what he would do when he would 
have these fits? A. Well, he would just fall out like a person that may be 
drunk, and his teeth would be popping, and she would tell us to put a pencil 
in hig mouth to keep him from biting his tongue. She would tell any of the 
school children. And then he would fight, and bite his hand, like that 


(illustrating). And then the children would catch him, and sometimes he 


would go to sleep. 
Q. Did the school children have any nickname for him? A. We 
always called him "Simp." 
Q. How did he act, so far as his head was concerned, his mind, 
when he was a boy, growing up like that? A. He always acted simple, to me. 
Q. Was he able to learn the same as the other boys and girls? 
A. No, sir; he never went any higher than the third grade, I don't believe. 
Q. Why didn't he get any farther? A. Just couldn't learn, I guess. 
Q. Yes. Since he came to Washington, have you known of his 
having any fits? A. I knowed him to have one at the house, when he was 
rooming with us he had one. 
Q. What did he do? A. My brother put water on his face and 


camphor on his nose, and put him to bed. 
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How did he act? A. Fell, like he might have been drunk. 
Did he foam at the mouth, or not? A. Yes; he frothed at the 
He did? A. Yes, sir. | 

How long did that last? A. Fifteen or twenty minutes. 

How long ago was that, now? A. Been about five years now. 

Have you seen him at the jail? A. No, sir. | 

During the time that you knew him, will you state whether or 
not, as to his mind, he acted and talked -- he appeared and talked intel- 
ligently as though he was the equal of the other boys and girls -- the other 
young men like him? A. No, sir. 

Q. State whether or not he would easily become confused in his 
talk, or whether he did that, or not. A. Well, he would, to me, because he 
acted simple all the time, to me. Always have. | 

Q. From your knowledge of him as you have described, will you 
state whether or not in your opinion, he knows the difference between 
right and wrong. A. Well, sometimes when he wouldn't be off on them 
spells -- but he acted simple all the time, to me. | 

Q. Acted simple all the time? A. To me, he did! 

Q. Then all the time, did you think that he was able to understand 
the difference between right and wrong? A. I don't know , because he 


acted simple all the time. Sometimes he would go off worse than others, 
but he acted simple all the time. 
Q. Yes. A. But at times he would be worse. 


Q. Would he be able then to understand important matters that 
would be going on around him? A. No, sir. 

Q. In your opinion, then, now, under the evidence as you have 
here given it in court, is he sane or insane? A. Well, as 1 say, I don't 
know whether he is insane, or not, but he always have acted simple, ever 
since I have knowed him, and we growed up children together. 

Q. And you don't think that he understands the difference between 
right and wrong? A. I don't think he knows the difference between right 


and wrong. | 
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MR. VILAS: You may cross-examine him. 
CROSS-EXAMINATION 
BY MR. KROUSE: 
* * * * * 

Q. When you talked to him, could you understand what he was 
talking about? A. Yes, sir; sometimes I could. Sometimes I didn't pay 
him no mind. 

Q. You mean when he was having a fit? A. No; I couldn't under- 
stand when he was having a fit. 

Q. When he didn't have a fit, did you understand him? A. No, sir. 

* * * * * 

Q. You didn't understand even when he told you that he was work- 
ing? A. Oh, yes; I understood that, but at that time he didn't have a spell. 

Q. Oh, he didn't have a spell at that time? A. No, sir. 

Q. Is that what you mean? A. Yes, sir. 

* * * * 
ROBERT LANDREM 
was called as a witness, and, having been first duly sworn, was examined 
and testified as follows: 
CROSS-EXAMINATION 
BY MR, KROUSE: 
* * * * * 

Q. When did you first decide that he was crazy? A. Well,I 
think he was cracked, very near, probably, from the first day I seen him. 

Q. When was that? A. I don't know exactly when it was. It was 
in Washington. I don't know. It has been too long back. I guess seven or 
eight years. I guess. I ain't so sure. I can't go back that far and think 
when it was, and where it was. 

* * * 
JAMES BEAN 
was called as a witness by and on behalf of the petitioner and, being first 


duly sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. VILAS: 


* * * * 3 


Q. Iam inquiring about the time when you knew him in Edgefield. 


A. Yes. 
* * * * ae 

Q. Iam inquiring whether as a matter of common knowledge 
among the people who knew him, he was regarded as of the usual brightness 
of intellect. A. Well, at times he would be very bright but at times when 
he would have those spells I guess he would not be himself. 

Q. Usually, when he did not have those spells, how was he? 

A, Well, he was normal and he would act like anyone else with the right mind. 

Q. Do you know whether any of the boys and girls had a nickname 
for him? A. Well, the children always called him "Dizzy.' " 

Q. Yes? A. Yes. I got after them several times for calling him 

"Dizzy." | 

Q. Do you mean your children? A. No, not my chiles, but other 
children. 

Q. Did you ever hear of them calling him “Simple ?'' A, No, I didn't. 

Q. Yes. 

After he came here, you say you have been here six years? 

A. Five years. 

Q. Five years? A. Yes. 

Q. During those five years, before he was sreoated three and one- 
half years ago, did you see him? A. Yes, sir. I would meet him several 
times. : 
Q. How often? A. Well, I can't tell how often. But every time I 
would meet him, I would know he was not right. He would ask me the same 
thing over and over -- was I still in Edgefield. | 

Q. He would ask you that every time? A. Every time I would see 
him, he would say he was very glad to see me and was I still in Edgefield. 

Q. He would say that every time? A. Yes, sir. | 
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Q. How many times did he ever say that to you? A. Well, every 
time I seen him. I just can't say how many times I seen him. 

Q. And did you ever know of his having a fit here? A, Ihave 
heard of him having one, but I never seen him have one here. 

Q. How many talks altogether have you had with him here in 


136 Washington, as near as you can determine? A. I can't tell you 


just exactly. Every time I seen him -- you know I didn't stay right in the 
same neighborhood that he were in. But every time I would meet him or 
run across him he would walk with me, or he would hail me, you know, since 
I had known him since he was a kid at home. 

And every time I would see him, he would go on about the same 
thing, you know -- about my still being in Edgefield. 

Q. Did you judge him, while you were here in Washington, to be 
of ordinary and usual brightness of mind or not? A. Well, he seemed to 
be very bright at the times I seen him, but I know he could not have been 
normal or he would not have asked me the same thing over and over. 

Q. Did he seem to understand what was going on around him, all 
right? A. Well, as I said, he seemed to be very bright then, but I couldn't 
tell. I don't believe he is bright. I don't believe he honestly knows what is 
going on now. 

Q. You don't believe he knows what is going on now? A. No, sir. 

Q. What makes you think that? A. Well, why did he ask me the 
same thing over and over -- was I still in Edgefield? That is why I believe 


* * * 


CROSS-EXAMINATION 
BY MR. KROUSE: 
* * * * * 
Q. Did I understand you to say that he acted like anyone else in 
his right mind, when he did not have a fit? Did you say that? A. I said 
when he was not having his fits, he acted very normal. 


* * * * 
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WALLACE SIMMONS 
was called as a witness by and on behalf of the petitioner ands having been 
first duly sworn, was examined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. VILAS: 
* * 
Q. Yes. 
Did you see him down there -- Will you state whether, down there, 


to you he appeared as an ordinary, bright boy, or otherwise. A. He was 
not bright. | 

Q. What was there about him that showed he was not bright ? 
A. Well, he had some very peculiar ways of having spells. 

* * * * 3 

Q. Up here in Washington you have lived here 18 5 years. 

How soon after he came here, when he was about 18 years old, 
did you see him? A. Well, he came right to my home and made himself 
known to me. I didn't know him when I first seen him; but he made himself 
known to me -- who he was. And I knowed him then. | 
Q. Yes? A. Yes, sir. | 

Q. How many times, perhaps, since then, have you seen him? 
A. Oh, I don't know. I have seen him, I reckon, two or three hundred times. 

Q. Two or three hundred? A. Yes. 

Q. On those two or three hundred times, have you talked to him? 
A. I did. 

Q. Did you ever know of his having a fit here in Washington? 
A. Ido. 


Q. How many times? A. I know him to have three or -- Well, 


three. 
Q. Where were those? A. Those were at 349 - 22nd Street; and 
the other place he was on the job, and he had a fit -- at 2424 F Street, 
Northwest. And the next place was at 523 - 23rd Street. | 
Q. Yes? Will you describe those occurrences? ‘What happened 
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to himthen? A. Well, he just would have a fit. When he had a fit, he 
foams at the mouth and he just wallows, just foams at the mouth and just 
wallows. 

Q. Wallows? A. That is exactly what he does. 

Q. What do you mean by ‘"wallows? A. Well, he would just 
wallow on the ground. 

Q. How long did they last? A. Well, they lasted, I guess, around 
about an hour or three-quarters or something like that. 

Q. When he would get over them, what would happen then? 

A. Well, he would just be drowsy. 

Q. Drowsy? A. Just drowsy, along -- just like a slumber, I would 
call it. 

Q. Yes. 

Was there any difference in the way he acted in any of these three 
fits that you saw him have? A. Oh, well, he was any different? How do 
you mean? 

Q. I mean in the three fits you saw him have, did he always act 
just the same in each case? A. Oh, some would be a little harder attack 
than others. 

Q. Yes? A. Some of them would be a little harder attack than 
others. 

Q. And those that were the hardest -- you mean by that that they 
would last longer, or what? A. Well, they would last a little longer, and 


it would look like he was dying from them, sometimes -- when he would 


have them sometimes he did. 

Q. And did you ever notice the froth from his mouth being bloody ? 
A. Well, I didn't notice about his mouth being bloody. I know he was just 
foaming -- and, then, I guess it could have been, but I don't know. 

Q. Yes? A. That isa part I didn't notice about him. 

Q. From talking with him the many times that you have described -- 
Did you say about 200? A. I did. 


Q. Did you get an impression or an opinion as to his mind, whether 
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he was of usual intelligence, the usual form of mind? 
(The witness shook his head.) 
Q. Did you get an opinion about that? A. Oh, yes;; Ihave my 
opinion of him. | 
Q. You have an opinion? A. Yes, sir. | 
Q. What was there about him, the way he acted, what he said, 
that would indicate that he was different from the ordinary, if there was 
anything? A. Well, he was just, he would just -- he was so changeable 
and sometimes he would act just like he had good common judgment, and 
then again he would not. And he just had peculiar ways -- just peculiar ways. 
Q. I wanted to have you tell what those peculiar ways are, now. 
A. Oh, well, some -- he just had peculiar ways; he just would have those 
spells and then he was very easy to get excited when he had those spells. 
Q. Do you mean when he did not have the spells he was easy to 
get excited? A, Oh,yes, sir. He would get excited. ! 
Q. What is that? A. Oh, yes, sir. He would get excited, all right. 
Q. When he would get excited did he seem to realize what he was 
doing? A. He didn't seem to do so. | 
Q. Yes. 
From your opinion of him, from your knowledge of him during 


these long years, as you have heretofore stated in Court, have you an 
opinion as to whether he is of sound or unsound mind, whether he is sane 
or insane? Do you have an opinion about that? A. Oh, yess I have my 

opinion about everything. 

Q. Tell me what that opinion is. A. Well, in my' opinion he ain't 
got good sense, and he isn't sober-minded. 

Q. He is not what? A. He isn't sober-minded. That is my 
opinion of him. | 

Q. He is not sober-minded? A. Yes. 

Q. As to whether he is sane or insane, what do see say about that? 
A. Well, I just say a person like he isn't sober-minded. | 

Q. What do you mean by that? A. Well, he just ain't got what 


was coming, I reckon -- I don't know. 
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Q. Ido not hear you. A. He just don't seem to have all his mind 
together; that is all. 

Q. Do you think he is insane or sane? A. I would say he is in- 
sane, from the years I have known him, 

Q. Do you think that on important matters he would know the 
difference between right and wrong? A. I don't believe he would, all the 
time. 

Q. Do you think that he would understand the force and significance 
and bearing of important matters that are going on around him? A. Idon't 
think so. 

* 
FRANK MARTIN 
was called as a witness by and on behalf of the petitioner and, being first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR, VILAS: 
* * * * * 


Q. Were you with him or near him on the night of October 9, 
1936? A. That is right. 
Q. Were you present when he shot another negro named William 


Tuckson? A. That is right. 
* * * * 


CROSS-EXAMINATION 

BY MR, KROUSE: 

* * 
Q. All right. 
He testified, didn't he, at the trial -- Bostic? Didn't he testify? 

A. Yes, sir; he did. 

Q. You heard his testimony? A. Yes,I did. 
Q. What? A. Yes. 
Q. Before the trial, did you talk with Mr. Sitnick? A. Yes,I did. 
Q. What? A. Yes, I did. 
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@. At any time did you tell Mr. Sitnick that he ss peculiarly? 
A. No,I didn't. He didn't ask me that. | 

Q. Did it occur to you to tell him that? A. If he asked me,I 
would have told him. 

Q. You thought it was unusual, at the time, didn't you? A. Sure. 

Q. You thought it was unusual? A, Well, he had not been acting 
that way all his life. That is what I tried to say. 

Q. You didn't tell Mr. Sitnick that, did you? A, No. 

Q. Do you remember Bostic testifying? A. Yes. 

Q. What? A. Yes. 

Q. And when he testified he told all about this thing, didn't he, 
and how it happened? A. I tell you, he didn't tell it exactly like I did. 

Q. Well, he did tell about going into the store, ee he? A. 
don't remember now; it has been so long. 

Q. Did he tell about going out of the store and meeting these 
people on the street? A. Yes, he told that part. 

Q. What? A. He told that part. 

Q. Did he tell why he shot this man? A. No; I don't remember 
hearing him say. 

Q. You don't remember that? A. No. 

Q. Do you remember Bostic saying this, from the witness stand: 
that when he talked to this boy Tuckson, Tuckson said "You are supposed 
to be that little bad so-and-so?" You remember Bostic saying that ? 

A. No, Bostic didn't say that. This Tuckson boy said that. 

Q. Well, do you remember Bostic saying that from the stand -- 
saying that that was part of the conversation? A. He = that. But the 
Tuckson boy was the one who said that. | 

Q. Yes, I know that Tuckson said that. But do you remember 
Bostic telling that from the stand? A. No, I don't remember him saying 
that. 


Q. Do you remember Bostic saying from the stand that the 
Tuckson boy grabbed his pocket for his knife? A. Yes. | 
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Q. Do you remember him telling that? A. Yes. 

Q. And do you remember his telling from the stand that he handed 
the beer to one of the other boys? Do you remember his testifying that ? 
A. No, I didn't hear him say that. But I heard someone else say that; but 
I didn't hear him say that, because he didn’t give anyone the beer. 

Q. What is that? A. I say he didn't give anybody the beer. 

163 Q. I just asked you if he testified that way. Do you remember that ? 
A. Yes, he testified that way, but he didn't give it to anybody. 

Q. But he did testify that way? A. Yes. 

Q. Do you remember his saying that he shot this man to defend 
himself? Do you remember his testifying that way? A. Yes, sir. 

Q. He did testify that way, didn't he? A. Yes. 

* * * * 
REDIRECT EXAMINATION 
BY MR. VILAS: 

Q. Mr. Martin, a few minutes ago, under cross-examination you 
said that you thought it was queer, or something like that, when Bostic did 
not do what you told him to. And then the District Attorney asked you if 
you thought it was queer when other men did not do as you told them to do. 

Now, what was there about Bostic and his actions and what he did 
and when he failed to do what you told him to, that made you think he was 
queer or different from others, in his head -- mentally? A. Well, the 

164 thing that made me suspicious of him -- he generally laid pipe, 
you see. 

Q. He did what? A. He laid pipe. 

Q. What is that? A. Plumbing pipes that you put in the buildings. 

Q. Oh, yes. A. And he had been the best worker I had, in fact; 
and about the last three weeks he got careless, you see, and acted like he 


just didn't want to be bothered. He didn't want anybody to say anything to 


him; and if you said anything to him he would get up and walk around the 
building , singing, and come back. 
If he worked, he would not say anything to you but just sing and 
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Q. Bostic had? A. Yes. 

Q. You noticed that particularly in him? A. Yes, sir; Idid. And 
I also had told my wife about it, at least two weeks before tet happened. 

Q. Yes. 

When you told him to do something, did he sometimes fail or refuse 
to do it? A. Well, he would tell me he was going to do it. And when I would 
turn my back he would walk on off somewhere, and meet me' : somewhere on 
the other side of the building, and start to sing, or turn his head, or some- 
thing. 

And if I called him, he would walk on off. 

Q. Would he try to do what you told him to do? A. At times he 
would, and at times he would not. Sometimes he was just as good as any- 
body else -- you know what I mean -- in his work. 

And then, again, at times he just didn't think he had to do it, I 
guess. | 

Q. From your experience with him in his work aid you come to 
have an opinion as to whether he was right in the head or not ? A. Well, I 
can't say, but only the last three weeks he worked with me he acted very 
funny. 

Q. Very funny? A. That is right. | 

Q. Yes? A. But that only happened the last three weeks, to my 
knowing. 

Because he had not been working under me the whole six months; 
he had been under other men. He only had been under me about eight weeks, 
I guess. 


Q. That is, you had personal supervision over him for only about 
eight weeks? A. That is right. 

Q. And during those three weeks out of the eight weeks he acted 
very queer? A. That is right. | 


Q. Queer in the way you speak of? A. That is right, yes. 
Q. Do you know of any way of accounting for his queerness and 


what he did? A. No, I didn't understand a thing about it, you know, or 

anything. 

Q. Yes? A. In fact, the way he was acting, I didn't want to say 
anything to him. 

Q. The way he was acting, you didn't want tosay anything to him? 
A. Yes, because he didn't want to be bothered with anybody. A couple of 
his friends were working there, and he wouldn't even say anything to them. 
And I knew he wouldn't bother with me. 

Q. That was immediately before this shooting? A. Yes, just 
about two weeks before. 


Q. Was he working for you at the time of the shooting? A, The 


same day he worked for me -- that Friday. 

Q. Did he act queer that day? A. He did, he did. He would not 
talk to anybody. He cursed to himself. 

Q. And he cursed to himself? A. Yes, and he sang to himself. 


That same day, in the lunch hour, an old friend of mine was trying 
to talk to him; and he would walk on off and sing and curse to himself. 
That is the way he acted that day. 

Q. During the whole three weeks did he have the habit of singing 
and cursing to himself? A. No, but he did that day. 

Q. He did that day? A. Yes, and this friend of mine also spoke 
to me about it and told me to go to the Superintendent. 

Q. Never mind what he said. 

That occurred on this day of the shooting? A. That is right. 

Q. He was cursing to himself all that day? A. That is right. 
He didn't eat no lunch that day; I remember that. 

Q. He did not eat any lunch? A. That is right. 

Q. Then he acted beside himself all that day? A. That is right. 

Q. Yes -- the day of the shooting? A. Yes, because he didn't 
hit a lick of work that day. All he did was walk around the job and curse 
and sing. 

Q. You could not get him to do anything all that day? A. No,I 


could not get him to do anything. ; 

Q. Did you do anything to him to cause him to do that ? Was there 
any occasion? A. No. 

Q. Did anybody else do anything to him, so far as you know? A. No. 

@, And he acted that way all that day? A. All that day. Everybody 
liked him and everybody tried to talk to him that day. And he wouldn't even 
exchange a word with anyone. | 

Q. What time of the day did this shooting happen? A. It must have 
been after seven o'clock, because he worked until around 5: 30 that day. 

Q. During the day of the shooting, did he act and appear to under- 

stand and comprehend everything that was going on around him? 
A. No, he did not act -- in fact, he was not interested in anyone but himself, 
it did not look like. 

Q. Yes? A. What other people were talking shots or doing, he 
didn't pay any mind to anything. 


Q. Then he did not act as though he ere what was going 
| 


on around him? A. No. 

Q. Yes? Did he act that day as though he was sane or insane ? 
A. He acted like he was insane -- to me. 

Q. Yes -- all that day? A. Yes, sir; especially ‘i day. He 
was worse that day than he had been in three weeks. 

And also that Saturday morning, the day after the hooting. He 
came back to the job to go to work. | 

Q. Yes? A. He worked until ten o'clock, and he came up and 
asked me for his money, and I told him I could not pay him, 

Q. Yes? A. Because he was in trouble and I would not pay him. 
So the owner of the company came up, and the owner paid him. 

So I don't know what he said to the owner, but I : know he paid 
him; I know that. | 

Q. Yes? A. And what happened to him since, I don't know. 

Q. On all that day of October 9th, when the shooting happened, 
do you think James Bostic was able to understand and realize the difference 
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between right and wrong? A. No. 
MR. VILAS: You may cross-examine. 
REC ROSS-EXAMINATION 
BY MR. KROUSE: 

Q. You say he was not acting right, all that day? A. No, he was 
not. 

Q. Isn't it a fact that you went around to his house that day, after 
work? A. Idid. I went to tell all the boys -- not only him, to work that 
Saturday. 

* * * 
FURTHER REDIRECT EXAMINATION 
BY MR. VILAS: 


1 * * * * 


Q. By the way, what time did this shooting happen? A. I don't 


know. It must have been around about 7:00 o'clock or a little after. 

Q. On October 9th? A. That is right. 

Q. Did he act the same as he had the last three weeks? A. He 
was acting worse than he was the last three weeks -- he acted the same 
that night as he did that day. 

Q. Did he talk to anybody ? A. No, he wouldn't talk on no fun, 

or anything like that. He just talked to himself and cursed, and 
cursed at something. 

And we tried to talk to him and you still could not tell him nothing. 

Q. You could not tell him anything? A. He would not even listen 
to anything. 

Q. Did he talk that evening? A. Yes, that is right -- that night , 
the same way. 

Q. The same way? A. Because when I saw him, he was lying 
across the bed, talking and cursing to himself, when I saw him. 

Q. That was after the shooting? A. No, before. 

Q. Before? A. That is right. 

Q. In this talking that you heard him say, did you hear him say 
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anything about his mother? A. No, I didn't hear him say anything about 
his mother. 

Q. Did you hear him say anything about voices ? A. No, I didn't 
I know he said something was worrying him, but he didn't say what it was. 

Q. What? A. I know he said something was worrying him, but he 

didn't say what it was. 

Q. What else did he say? A. That is all he said about the worry. 
Anyway, I know he said he had been to Emergency Hospital and that they 
treated him there and they told him to go to Gallinger , I think, for treat- 

173 ments, or something like that, and he told them he would not go -- 
he would diefirst. I heard him say that. | 

Q. Do you know whether or not it was true that he had been to the 


hospital? A. Yes, I know that he had been to the Emergency Hospital. I 
knew that. ! 
Q. Did you hear him, on that day, altogether , say anything that 


was sane and sensible -- anything at all? A. I didn't hear him say a word 
that was sensible that day, or not even that night -- either one. 
Q. Atall? A. No. | 
Q. Nothing but talking to himself and cursing? A. That is right. 
MR, VILAS: You may cross-examine. | 
FURTHER REC ROSS-EXAMINATION 
BY MR, KROUSE: 
Q. He talked sensibly when he testified, didn't he? A. Here? 
Q. Yes. A. Some things. 
Q. Just answer yes or no. A. Yes. 
* * * 
174 BENJAMIN DIGGS 
was called as a witness by and on behalf of the petitioner and, being first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. VILAS: 


* * * 


Q.. How old are you? A, Thirty. 


175 


72 


Q. When you lived in Edgefield, did you know James Bostic, who 
sits over here (indicating)? A. Yes, sir; I knew him. 

Q. How old was he when you first knew him? A. I guess he was 
around 17 or 18 years old when I first knew him. 

Q. Yes. 

Was he working for F. L. Timmerman then? A. Inever knew 
him when he left Timmerman's, and came to Edgefield to live. That is 
when I first knew him. 

Q. Did you know that he was then living with Emma Lou Johnson? 
A. That is where he lived when I knew him. 

Q. How long did you know him there, when he was living with 
Emma Lou Johnson? A. I reckon around a year before I came to Washing- 
ton. 

Q. What did he do during that year? A. He worked around on the 
farm for a while. 

Q. What farm? A. Sawyer, I think it was. 

Q. Whose farm? A, I think the man's name was Sawyer; Iam 
not sure. 

Q. Yes. 

Did you talk with him several times? A. Yes, sir; a little. I 
didn't see him around there. 

Q. Did you ever see him have a fit? A. Not in Edgefield. 

Q. Not in Edgefield? A. No. 

Q. About how many times did you talk to him, perhaps, down in 
Edgefield? A. I wouldn't know. 


Q. A good many orafew? A. Yes,a good many. 
Q. What is that? A. A good many. 
Q. A good many times? A. Yes. 


Q. You say you have been here eight years? Around eight or 
nine years. 

Q. Yes. 

When you came here, do you know whether Jim Bostic was here 


177 


73 


then or not? A. No, he came up here a little after Icame. 

Q. How soon after he got here did you see him? A, After he 
came here? | 

Q. After he came here. A. Yes, sir. 

Q. How soon did you see him? A. I seen him the first day he 
came. He came to my house the first day he came to Washington. 

Q. And since that time have you seen him a good many times or 
afew times? A. Since he lived in Washington, I saw him practically every 
day. | 

Q. And did you see him a little while before he was arrested for 
shooting William Tuckson? A. Yes, sir -- I mean a week before. 

Q. Did you ever go down to the jail and talk to him? A. No, sir. 

Q. Did you ever know of his having a fit in Washington? A. Yes, 


Q. How many? A. I seen him have one. 

Q. Where was that? A. I guess it was a fit. He was coming up 
23rd Street, crying, and his shirt was tore off him. 

Q. What is that? A. He was crying, walking up o3rd Street, and 
another boy was with him. So I went over and asked him what was the 
matter. And he said his mother and father were dead and everybody was 
trying to take advantage of him. 

Q. That his mother and father were dead and that vores was 
trying to take advantage of him? A. Yes. And I thought he was drinking, 
but the boy with him said he wasn't. | 

So I had the boy with him carry him home, to 523 - 23rd Street. 
And he jumped up and said, "I am going." 

And we shut the door so he couldn't go. 

And he broke through the window and went out. | 

And we ran out the door and he started fighting and some men 
came there and he kept fighting. 

And somebody called the police and he still kept fighting. And 
one of the police called the ambulance. And the doctor came in the 


ambulance and tried to give him some medicine but he spit it up every time. 

And then he gave him a needle. 

Q. He gave him a needle in his arm? A. Yes, and he went to sleep. 

Q. What did that do to him? A. He went to sleep then, and we put 
him to bed. 

Q. Did you ever see him have another fit? A. I didn't see him. 
I heard of him having another one after that, but I didn't see him. 

Q. How did Jim usually talk, in the talks you had with him? 
That is, would he act and appear as the ordinary person would, of fair in- 
telligence, or did he act some other way? A. Well, he always acted foolish 
and talked silly. 

Q. Yes? 

State whether or not he would easily become confused in what he 
said. A. Yes. 

Q. Hedid? A. Yes, sir. 

Q. Yes. 

And he always acted silly? A. Yes, sir; he always acted silly 


and foolish. 


Q. Would he be able, apparently, to comprehend anything of im- 


portance that was saidto him? A. No, sir. 

Q. What is that? A. No, sir; he was not. 

Q. Do you think, from your considerable acquaintance with him, 
that he understands or understood, when he was at liberty, the force and 
effect of important matters going on around him? A. No, sir; I don't 
think he would. 

Q. Do you think he was able to judge the difference on important 
matters of right and wrong? A. No, sir. 

Q. You do not think he would? A. No, sir. 

Q. Finally, from your knowledge of him, seeing him, talking with 
him here about 200 times, and your seeing him in Edgefield for a year be- 
fore he came here -- A. (Interposing) Yes. 


Q. (Continuing) Have you an opinion of whether or not Jim Bostic 
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is sane or insane? Have you an opinion about that? Just answer that. 
A. Inever did think he had a right mind. I think he is insane. 
* * * * i ® 
CROSS-EXAMINATION 
BY MR. KROUSE: 
Q. When did you first have that opinion that he wie crazy? 
A. When I first saw him. All the boys around there always called him 
"Dizzy" or "Wobbly." | 
Q. When was that? A. That was down in Edgefield. 
* * * *, ie 
Q. At the time he was arrested and being tried here, did you 
think he was crazy then? A, I always have thought he was half crazy. 
Q. Did you ever tell anybody that you thought he was crazy ? 
A. All the people thought he was crazy around there. | 
Q, Did you ever try to get in touch with his seb and tell him 
you thought he was crazy? A. No, sir. 
MR, KROUSE: That is all. 
* * * 
BETTY BROWN | 
was called as a witness by and on behalf of the petitioner and, being first 
duly sworn, was examined and testified as follows: / | 
DIRECT EXAMINATION 
BY MR. VILAS: 
* * * * H * 
Q. And you have known Jimmy ever since he was about seven 
years old? A. Yes, sir. 
Q. Where was he living when you first knew him? A. He was 
living on F, L, Timmerman's place. | 
Q. Was he living with Emma McKelvin? A. Yes, he was. 
Q. Did you know about his going to school down there? A. Yes, 
I did. 


Q. Did you go to school with him? A, Yes, ai 


i 
i 


76 


Q. And how long did he attend school when you attended there? 
A. How long did I attend school ? 

Q. How long did he attend school, while you were there? A. He 
went as far as the Third Grade. 

Q. You mean the Third Grade or the Third Reader? A, Well, 
the Third Reader; yes. 

Q. Yes. 

During the time that he was living with Emma McKelvin, did you 
ever know him to have a fit? A. Well, I did -- at school. He had some 
at school. 

Q. How many? A. He had three, as far as I know. 

Q. Were those in the school building or outside? A. In the 
building, and one outside. 

Q. How many in the building? A. Two. 

Q. Were those during the session of the school? A. Yes. 

Q. Yes. 

What did he do in those fits that he had in the school room. 

183 A. Well, he just fell off, and started foaming at the mouth, and 
we put a pencil in his mouth to keep him from biting his tongue and poured 
cold water on him. 

Q. Who directed that that be done, if anybody? A. The teacher. 

Q. Yes. 

Did you do that? A. We put the pencil in his mouth, do you mean? 

Q. Yes. A. Yes, we did. 

Q. Did you pour water on him? A. Yes, sir. 

Q. How long was it before he got over those fits? A. Well, 
until school let out he was still acting kind of simple, when school let out. 

Q. Yes. 

In getting over them, would he be sleepy or otherwise? A. Yes, 
sir; he would act like he was sleepy, and he wouldn't play any more. 

Q. You say he had two in school? How about those that he had 


outside? A. Well, he had one on the outside, just as he did the ones on 


the inside. 
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Q. Where was that? A. He was out playing when it happened. 

Q. Did you pour water on him, the same? A. Yes, | sir; we poured 
water on him the same. We did the same as we did in the first. 

Q. And did you put a pencil in his mouth? A. Put a pencil in 

his mouth -- we got something to put in his mouth to keep him 
from biting his tongue. 

Q. Do you know whether he frothed at the mouth? A. Yes, sir; 
he did froth at the mouth. 

Q. Did you ever know about his having any more than those three 
fits? A. That is all I know about that. 

Q. Betty, during the time that you knew him down there, and you 
were in school with him, up to the Third Reader, did you regard him as all 
right in the head, and normal? A. No, sir. 

Q. You did not? A. He was not. 

Q. What was there about him that was different from others? 

A. Well, he just acted kind of simple and different from all the rest of the 
children. 

Q. Was there any nickname that the boys and on had for him? 
A. Well, they would call him "Simple." 

Q. Yes? 

Then you did not think at that time, when he was going to school, 
that he was right in the head? A. No,I didn't think he bia right in the 
head. 


* * * * | * 


Q. *** Did he tell you anything else that seemed to you what 
we call abnormal and out of the usual? A. No, he didn't say anything else. 
Q. From your knowledge of him, Betty, since he was seven years 
old, as you have here described, do you think that Jimmy knows and real- 


izes the importance of what is going on around him, especially of the more 
important things? A. No, I don't think he does. | 


Q. Yes. 
Do you think he can distinguish and know the difference between 
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right and wrong? A. No, sir; I don't think so. 
Q. Do you think, then, finally, Betty, in your opinion, that he is 
sane or insane? A. I think he is insane. 
* * * * 
CROSS-EXAMINATION 
BY MR. KROUSE: 


* * * * * 


Q. You were living here when he was tried, weren't you? A. Yes, 


Q. When Bostic was tried for murder? A. Yes, I was. 

Q. And you thought then that he was crazy, didn't you? A. I did. 
Q. What? A. I did. 

Q. Did you, at any time, attempt to communicate that information 


to his attorney or to anybody else, or tell him he was crazy? A. No,I 
didn't, because I wasn't around. 
Q. What? A. No, I didn't, because I wasn't around him. 
Q. You were here, weren't you? A, When they tried him I was 
in Washington, but I wasn't at the trial. 
* * * 

189 EDWARD BEAN 
was called as a witness by and on behalf of the petitioner and, having been 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. VILAS: 
* * * * * 

190 Q. While you lived in Edgefield, did you know Jimmy Bostic , who 
sits over there (indicating)? A. Yes, sir; I have been knowing him all 
my life. 

Q. You have been what? A. I have been knowing him all my life, 
from a kid up. 

Q. Fromakidup? A. That is right. 

Q. Did you know him when his mother was alive? A. No, sir; 
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I didn't know his mother at all, because his mother died when he was 
quite small. But I knew him and I knowed his aunts, but I didn't know his 
mother. | 

Q. Did you know him when he was living with Emma McKelvin? 
A. Yes, sir. We went to school together. | 

Q. You went to school with him? A. Yes. 

Q. Did you know him when he worked for F. L. Timmerman? 
A. Yes, sir. 

Q. During the years when you were boys eager did you know 
him to have fits? A. Sure, I have always knowed him to have fits. I 
have always knowed he was crazy and was not right, by the' way he acted. 

@. What did he do that seemed crazy? A. Well, just like every- 
body else would carry on that was not right, he would always be pulling 
off his clothes -- that his mind was not right. But he would not talk right 
or be sociable , you know, because he didn't know. | 


Q. That is, that he always was doing things that, to you, seemed 
queer? A. Yes. | 

Q. And different from everybody else? A. Yes. 

Q. Was his talk different from others? A. Yes, sir , it was. 

Q. In what way? A. It was always in a kind of funny way -- not 


talking with common sense or nothing like that. 

You know, he would always have his mind, you ‘anw, some other 
way, or something like that. His mind just was not right. I knew that, 
you know, because I could tell by the way of his actions. 

Q. How many fits did you ever know him to have down in Edge- 
field? A. I knowed him to have a couple in school. 

Q. Were you in school at the time? A. Sure, I was. 

Q. What did he do? A. Well, he would just fall off and foam at 
the mouth, and then after that, he would talk, ''What did I do?" or "Have 
I been to sleep?" -- or, now you know. He didn't know what he was doing; 
and then for a few minutes he would be back to himself, now, you know. 

But he didn't know right from wrong; that is the thing of it. I 
really believe that. ! 
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Q. Yes? A. I really know it, because he never has been really 
bright. 
Q. Did the boys and girls have any name for him down there? 


A. Yes, sir; they always called him "Crazy." 

Q. Yes. A. And they always said, "That old crazy boy.” 

That is all they knew; because they knew he was not bright. 

You know, the kids know that, first thing, and they always did call 
him that, from the beginning, up, because they knowed he was not bright 


at all. 

Q. Was he able to go to school very much and learn much? A. No, 
sir; he was very dumb at school. 

Q. Do you know how far along he got in school? A. No, sir. You 
couldn't get along. Everybody would tell him and try to teach him to learn, 
but he would forget everything, you know -- just like if you told him some- 
thing this minute, and show him, why, he would forget it in the next minute, 
or something like that. 

Q. Yes? A. Yes, sir. He was very dumb. 

Q. Do you know whether he got beyond the third reader or not ? 
A. Well, I can't say. I knew about the second or third, or something like 
that. 

* * * * * 

Q. When he came to Washington, about eight years ago, how soon 
after that did you see him? A. Isaw him lots. 

Q. What? A. I seen him lots, because he used to be around to 
my aunt's a whole lots. 

Q. Yes? A. That is right. 

Q. How many times did you see him? A. I seen him whole lots -- 
all the time during the week or every other week. 

Q. Then you have seen him hundreds of times? A. Hundreds of 
times -- sometimes every day. 

Q. Did you know him to have any fits here? A. Yes, sir; when 
I have known him to have one. 
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Q. Where was that? A, 525 23rd Street. I passed that, at the 


time. 

Q. When was that? A. At night. He hada fit. I was across the 
street, and I saw him carrying on. He was tyring to get in a window or 
out of a window or something like that. | 
I was across the street, and I wasn't there at the time. 

Q. Tell what you saw. A. I was across the street', and I saw him 
at the time. ! 

Q. What happened? A. They said, "Crazy boy.” | 

MR. KROUSE: Just a minute, please. We do not want to hear 
what somebody told you. Tell us what you saw. 

THE WITNESS: I saw them carrying James, "crazy boy,” and 
asked me if I didn't know him. I didn't know the boys there. He was living 
at 525 23rd Street, and I was living on I Street, which is apartments there, 
at the time. And I was passing on. At that time I was coming from con- 
struction work, and I was all tired out, and everything, so I didn't stay long 
enough to know nothing about it. 

BY MR. VILAS: 

Q. Yes? A. I just knew it was him. 

Q. Did you see anything more than what you have said? Acal 
didn't seen no more than just to see him and hear him and know how he 
always has been - - you know, always having convulsions, or whatever you 
call them, at the mouth, and go off like that -- which he always have. That 
is all Ican say -- he always have. | 

Q. He always hadthem? A. He always have. I know that about 
him, and that is all. 

Q. From your knowledge of him then, since he was six or seven 
years old, during these long years, do you think that Jim could understand 
the importance of what was going on around him, understand what important 
matters mean, that were happening around him? A. No, sir, he did not. 

Q. Do you think he understands the difference between right and 
wrong? A. He did not. 
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Q. Do you think, then -- finally , as your opinion, under what you 
know of him, as you have here testified -- do you think he is sane or insane? 
A. He is insane. 

* * 
DAVID MORGAN 
was called as a witness by and on behalf of the petitioner and, being first 
duly sworn, was examined and testified as follows: 
MR. VILAS: Call Sam Simmons next. 
DIRECT EXAMINATION 
BY MR, VILAS: 
* * * * * 

Q. While you were living in Edgefield, South Carolina, did you 
know James Bostic, sitting here (indicating)? A. Yes, sir, I did. 

* * * * * 

Q. How well did you know him during those years -- that is, 
how often did you talk to him? A. Well, the most that I saw him was in 
school. 

* * 
BY THE COURT: 

Q. You just tell about the ones that you saw. A. Well, he would 
just act funny and fall out and foam at the mouth, and they would put water 
on his face. 

BY MR, VILAS: 

Q. He would foam at the mouth, and you would put water on his 

face? A. The teacher, she would. 


* * * * * 


Q. How long would those fits usually last? A. Well, some little 


time. Well, anyway, after he would fall out, he would do like he was sleepy, 


or something. 
Q. He would do what? A. Or dizzy. 


* * * * * 


Q. For instance, do you think he is able to understand the 
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significance and the force and the meaning of this trial here , today ? 
A. No, sir, I don't. | 

Q. What is that? A. No, sir, I don't. 

Q. Do you think that he has intelligence enough and |mind enough -- 
A. (Interposing) No, sir. 

Q. (Continuing) -- and is sane enough so that he can | understand 
the difference between right and wrong? A. No, sir, because he never 
acted like he was right. | 

Q. Then, finally, do you think -- on your knowledge of him, basing 

your answer upon your testimony here in court -- that he is sane 


or insane? A. He is insane. 
* * * * | 
REDIRECT EXAMINATION 
BY MR. VILAS: 
Q. The District Attorney has asked you if you didn't know that 
he was crazy at the time of the trial, and has asked about your coming here 
and telling somebody about it. Did you regard it as your business 
to try his case? A. No, sir. | 
Q. Three years ago? A. Yes, sir. 


Q. You assumed that he had a lawyer and that it was his business 
! 


to try that case as he saw fit? A. Yes, sir. 

Q. Did you know that the defense of insanity was not interposed 
or put in this case? A. No, sir. ! 

Q. You did not know anything about it, did you? A. No, sir. 

Q. It was none of your business? A. No, sir. 

Q. You left that to his lawyer? A. Yes, sir. 

Q. You were willing to testify then, as you are now, were you? 
A. Just as Itold you. That is all I know. | 

Q. Have you changed your opinion of Jimmie Bostic in the last 
three years and a half? A. No, sir. | 

Q. Have you changed it? A. No. 

MR, VILAS: That is all. 
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SAM SIMMONS 
was called as a witness by and on behalf of the petitioner and, being first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, VILAS: 


* * * * * 


Q. Yes, sir. From your observation of him then, as you have, 


as you have testified here in court, what do you say as to whether he was 
able, in your opinion, to understand the force and effect and significance 

of important matters that went on around him? A. No, sir; some- 
times I don't believe he knowed it. 

Q. Do you think that he was able to understand the difference 
between right and wrong? A. No, sir, I don't believe so. 

Q. Then, finally, basing your opinion upon your knowledge of him 
during these years, frequently seeing him and frequently talking with him, 
as you have here testified , what is your opinion as to whether or not he is 
sane or insane? A. I believe he is insane. 

* * * 
SARAH MORGAN 
was called as a witness by and on behalf of the petitioner and, being first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. VILAS: 
* * * * * 

Q. Previous to thirteen years ago, did you know James Bostic -- 
sitting here (indicating)? A. Yes, Ido. 

Q. Did you know his parents? A. Yes, I did. 

Q. How long have you known him? A. James? 

Q. Yes. A. Ever since he was born. 

Q. Yes, Did you know his mother? A. Yes, I did. 

Q. You say "ever since he was born.” Do you mean that you 
saw him soon after he was born? A. Yes, sir. Right after he was born 
I seen him. 
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Q. Did you see him occasionally or frequently when he was living 
with his mother, before she died? A. Yes, I did. 


Q. How often? A. Well, I would say sometimes about once or 


twice a month. I would go down to his mother's. 
Q. Yes? A. Yes. 
Q. And did you visit with her, as friends? A. Yes, we were 


friends. We were girls, raised up together. 

Q. Did you, as James grew up, along up to the time of the death 

of his mother, did you see him whenever you went there? A. Yes, 
I would see him. | 

Q. You saw him in the cradle and you saw him when he began to 
talk? A. Yes,I did. 

Q. Did you know when he began to go to school ? A. Well, I don't 
think he began to go to school until his mother died, because he was around 
six. You always have got to be from six to seven before you start school 
in South Carolina; and he was around that age, before. 

Q. Did you see him after the death of his mother, irae 
A. Yes, I did. | 

Q. Where was he then living? A. With Emma McKelvin. 

Q. Yes? What did you see in his condition that was unusual, if 
you saw anything? A. Well, I seen him have -- we called them spasms, 
at home, and of course they call them different here. They call them, here, 
epileptic fits, or something, here. 

But we call them spasms, at home. 

Q. Tell what you saw there? A. I seen him have spasms -- 
that is what I call them. | 

Q. How many of them did you see, before his mother died ? 

A. Oh, well, I reckon I can recall about half a dozen. 

Q. You saw him have about half a dozen? A. Yes, about half a 
dozen. 

Q. Before his mother died? A. As far asl cain say. 

Q. How old was he when he had those? A. If my recollection 
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serves me right, he was about a year old when I noticed him having them. 

Q. Did you see him have them when he was a year old? A. Yes. 
He might have been a little older, but that is as near as I can say. 

Q. Tell us what happened when you saw him have those half dozen 
spasms? A, Well, he would foam at the mouth and whine and get stiff 
and have spasms, aS we say. 

Q. How long would they usually last? A. Oh, sometimes half an 
hour or longer. 

Q. Would anything be done to keep him from biting his tongue ? 
A. Not at that time, because the first time he had them he didn't have no 
teeth to bite them, and they didn't put nothing in his mouth. 

Q. But after he had teeth, what did they do? A. After he had 
teeth, they would put a spoon handle in his mouth, to keep him from biting 
his tongue. 

Q. When he had those, would he usually froth at the mouth? 

A. Yes, he would. 

Q. Would he usually clench his hands ? A. Yes, he would, and 

just stretch out and get stiff, like that. 


Q. Yes? When he was living with Emma McKelvin, did you ever 
see him have fits? A. Yes,I did. 
Q. How many? A. Well, Ican't recall just how many, because 


he used to play with my children some, and he would come over 
to the house, and the children would get to playing; and if anything would 
worry him, he would just quit playing and go off to himself. 

And I would call his attention, lots of times, "James, what is the 
matter?" 

And he would just walk off. 

And if the children would worry him and he would get tired, if he 
didn't walk off, he would have them; he would have spasms. 

Q. He would have spasms? A. Yes. 

Q. Was there anything about getting heated or excited, that he 
would have those things? A. Yes, that is the time he would have them -- 
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when he got excited or worried, like that. 

Q. About how long did they usually last? A. About half an hour 
or something like that. | 

Q. How old was he when you last saw him have one, in Edgefield? 
A. The last when I saw was when he was when he was with his aunt, when 
he was about six years old. And when I left Edgefield was before he went 
to F. L. Timmerman -- with his Aunt Emma. | 

* * * * | * 

Q. Yes. When he was ever in or around your home, did you ever 
know of his having a fit? A. Yes,Itold you. The children would get to 
playing, and if they would have something that he wanted and they did not 
give it to him, and they were plaguing to him, he would get vexed and would 
just walk off, and sometimes he would go home. 

And sometimes he would go across the field, and I would call his 
attention to him and say, "James, what is the matter?" 

And he would say, "Nothing. I just don't want to be bothered.” 

Q. Was that in Edgefield or here? A. In Edgefield. 

* * * * * 

Q. How about any fits here in Washington, that he had? A. Yes, 
I have seen him have two. | 

Q. Will you describe the two? A. Well, one night latter I put my 
baby to bed, somebody came around to the house and said, "James has gone 
crazy." | 

I said, "Let me get up and see." | 

And I went around there. And when I got there, there were two 
cops down where he had been rooming at. And as I came there, they were 


coming down the steps and said, "You can't go in, because I don't want him 
disturbed." | 


So I went back to my house. 
Q. You went home? A. Yes, because they woulda t let me see 
him. But I had heard about him. They wouldn't let me in the house, and I 


went on back to my house. 
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Q. That is all you saw on that occasion and that occurrence? 
A. Yes, that is all I seen at that time, and that fit. I didn't see him, 
because they said he was crazy and had gone crazy. I wanted to see if he 
was crazy, but they wouldn't allow me in there. 

Q. Can you describe the other time? A. The other time I seen 
him, it was down on E Street. And he had one down there at 21st and E. 
And he had one down there. 

Q. Describe what you know about that? A. Well, he just wanted 
to fight everybody he got to. That is what it was. 

And then after he got over it ina couple of days -- it took him a 
while to get over it, and he looked kind of strange, you know. He didn't 


look right; he didn't look bright. He looked simple, and was curious-acting 


after that. 

They are really the only two I have seen since he has been here. 

Q. When he had those, was he unconscious and foaming at the 
mouth, or did he do anything else? A. What he done? 

Q. Yes. A. Yes, he did -- he just fell down. That is all he done. 

You say that lasted for about two days? A. Yes. 

Did he know whether he was about, during those two days ? 
Did he know what he was about ? 

Yes. A. No, I don't have no idea that he did. 

Did he act as though he did? A. No, he didn't. 

. How did he act during all those two days ? A. Oh, he just acted 
like some body had been lost or something like that, and like a person who is 
in a deep study, or something like that. That is the way he acted. 

Q. Yes. Did he ever talk to you, during the time that you knew 
him, about hearing voices and seeing people appear to him? A. Yes, be- 
fore he got locked up he used to tell me that he would hear things talking 
to him and would say he would hear his mother calling him. 

And I was shoo him off and I would say, "Oh, James you is simple. 
That is just imagination you have.” 

He says, "Yes, I did, too. I hears voices, and I hear people calling 
me, and I hear my mother calling me." 
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Q. Yes. Did he ever mention hearing Jesus Christ calling him? 


A. No, he never mentioned it to me. | 

Q. Was there anything else he said? A. No, not until after he 
was locked up and I went down to the jail to see him. 

Q. How many times did you see him down there? A. I can't say 
definitely , because I visited him quite often, while he was locked up at the jail. 

Q. How did he act in the jail -- better or worse? A. He acted 

like he did when he was out. 

Q. Did he tell you anything about hearing voices or seeing faces? 

A. Oh, yes, he did. I went down there and I was sitting down and talking, 
and he said that Jesus Christ told him that if he would get to church he 
would be all right and would be saved. I didn't say anything to him. But 
when I got home I told my husband -- 

Q. (Interposing) Never mind what you told your husband. Tell 
us anything else that you knew from James. A. Well, and then I got a 
letter from James, and he said if he did not see me no more, he wanted me 
to pray for him, and he would meet me in heaven. | 

Q. You have been down to the jail several times? A. Yes, I have. 

Q. From what you saw of him there, was he better or worse in 
his head than he was before? A. He seemed worse, to me. 

Q. Do you have, from your long acquaintance with him, since he 
was born -- as you said in your testimony at the start -- and through all 
these years, does he seem to you to understand the force and the importance -- 
the significance, as we usually put it -- of important matters that are going 
on around him? A. No, I don't think he does. | 

Q. Do you think he understands -- A. (Interposing) No, I don't. 

Q. Wait just a minute, please. Do you think he understands and com- 
prehends the difference between right and wrong? A. No, I don't think he 
understands the difference between right and wrong. I don't think he does. 

Q. Finally, basing your anSwer upon this long knowledge of him, 
as you have testified to it in Court, will you state whether in your opinion he 


is sane or insane. A. Why, I think he is insane. 
* * * * 


Washington, D. C.., 
Wednesday, May 15, 1940. 


* * * 
MARY MINOR 
was called as a witness on behalf of the petitioner and, being first duly 
sworn, was examined and testified as follows: 
249 DIRECT EXAMINATION 
BY MR. VILAS: 
* * * * * 
Q. Do you know James Bostic, sitting here (indicating) ? 
A. I know of him. 

Q. Well, do you know him yourself? A. Since he been in 
Washington. 

Q. When did you first know him, as near as you can tell? 

A. It has been about seven or eight years ago. 

Q. How did you happen to become acquainted with him seven or 
eight years ago? A. He came to my house, visited my boys; visited my 
children. 

Q. Did he ever live at your home? A. Yes, he did. 

Q. When? A. 1935 and part of 1936. 

Q. How long altogether did he live there? A. Practically two 
years in all. 

Q. About when did he cease to live at your home? A. In 1936, 
in March, before this crime happened. 

250 Q. During the time that he lived in your home or during the time 
that you have known him have you ever known of his having a fit of any 
kind and character? A. Yes. 


Q. Will you describe what you know about fits in Bostic ? 


A. He would fall out and slobber at the mouth, and then again, he would 
lay down and sleep, and when he would have them he was like a raving 
man, running mad, and it would take people to hold him. 

Q. How many times have you seen that in him? A. Well, I 
couldn't exactly tell you how many times I have seen him. I have seen 


91 


him five or six times, I know. 

Q. You know five or sixtimes? A. I know that. 

Q. What do you say as to whether or not it may be more than 
five or six? A. It may be more. | 

Q. Where did he have those fits that you saw? A. Why did he 
have them ? 

Q. Where did he have them? A. I don't know why; 

THE COURT: Where? 

THE WITNESS: Where ? 

THE COURT: Yes. 

THE WITNESS. He had some in my home, and then he was 
living next door and he had one or two in there, to my knowing, at 
523 twenty-third Street, when I was living on Twenty-third Street. 

BY MR. VILAS: ! 

Q. Will you describe particularly those that he had in your home, 
as to whether or not there was anything in particular that you know of 
which caused the fit? Any excitement? A. He never had good sense when 
he was with me. | 

MR. VILAS: Will you repeat the question? 

(The last question, as recorded above, was read by the reporter.) 

THE WITNESS: Yes; one time I just hollered for my boy and he 
just grabbed and shook him. We had to quiet him then in my home. Then 
another time when he would begin feeling funny we would make him lay 
down. ( | 

BY MR. VILAS: 
Q. What effect did the lying down have on him? A. Pardon? 
Q. If you made him lie down when he would have them, what 


effect would that have on him? A. He would go over and sleep. If you 


don't make no noise he would go on and sleep. 

Q. How would he be when he got up from his as A. He would 
look dizzy and sick; he didn't look right. 

Q. How many times have you seen him that vay? A. I didn't count 
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the times. I didn't keep track of how many times he was like that. 

Q. You have seen him that way a good many times? A. Plenty 
times; plenty times. 

Q. When he would usually have them, Mrs. Minor, would you 
notice anything just before he had them in particular which seemed to 
cause the fits? 

A. I don't know; he just looked funny and bad in the eyes -- just 
looked funny when it was coming on. 

* * * * * 

Q. How long did these fits that you saw usually last? A. Well, 
he would have them late at night or dark and lay down and go to sleep; he 
would sleep all night. If he had that in the morning he would sleep until 
middle day or something like that. He didn't work much when he was with 
me, because he couldn't keep no job on account of the fits. 

Q. He could not keep any? A. He didn't have his present mind. 

Q. He didn't what? A. He didn't have his present mind. He 
didn't do what people told him. 

Q. He did not have mind to do what people told him? A. Tell 
him to do one thing, he would do another. 

* * * * * 

Q. How did he spend his time? A. Well, he was sitting around -- 
walk around the house, walk around the street; sing to himself while he 
was in the house. 


Q. Did he say anything else? A. Yes; he would see bugs flying 
through the air. 

Q. What? A. See bugs flying through the air. 

Q. Did he tell youthat? A. Yes, he did. 

Q. Did he tell you anything about any voices that he would hear ? 


A. Yes; he hear people singing all the time. 

Q. Did he ever mention hearing his mother? A. He said he see 
his mother when I went to jail to visit him. 

Q. That is where? A. Inthe District Jail when I visit him he 
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say he see his mother and he say Jesus Christ walking on the wall. 

Q. What? A. Jesus Christ walking on the wall. ! 

Q. Anything else? A. Yes; he said a man was running him with 
a black dirt knife. 

Q. Running him? A. Yes. 

Q. You mean running after him? A. Yes. 

Q. Anything else? A. No, not that I know of. 

Q. Did he ever tell you anything about Mr. Timmerman’ Ss voice ? 
A. Just say he hear voices, but he didn't aim who it was outside his mother 
and Jesus Christ. ! 

Q. How many times can you remember, when he lived at your 
home, his saying something about hearing voices? A. So often. I asked 
him was he crazy and he just laughed at me. To tell you the truth, I was 
afraid of him, but I wouldn't let him know. | 

Q. You were afraid of him? A. I was afraid of him, but I didn't 
let him know it. 

Q. You did not let him know you were afraid of him? A. Yes. 

Q. How long before he was arrested for shooting William 
Tuckson did he stop living at your home? A. He stopped in March. 

Q. And the shooting was the following October ? A. Yes. 

* * * * * 

Q. Now, Mary, from your long knowledge of him, seeing him 
a great many times, living in your home, as you have testified here to it, 
do you think that James Bostic could determine or distinguish or knows 
the importance of matters going on around him, especially matters of 
importance? A. No, he don't. | 

Q. Will you state whether or not in your opinion, ides that know- 
ledge which you have obtained from him he knows or is able to recognize 
the difference between right and wrong? A. No; if you go over and talk 
about business or anything, he don't even know what you are talking about. 


He want to talk about something else. He don't talk direct what you are 
talking about. 
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Q. Now, then, from this knowledge which you have obtained from 
him and as you have here stated it in court, will you state whether or not 
you have an opinion as to whether James is sane or insane? A. He is insane. 

Q. That is your opinion? A. Yes. 

* * * * 
CROSS-EXAMINATION 

BY MR. KROUSE: 

* * * * * 

Q. Did you go visit him there after he had been arrested? 
A. Plenty times. 

Q. When he was arrested for murder. A. Plenty times. 

Q. You knew he was arrested for murder? A. I sure did. 

Q. And that he was going to be executed if he was convicted ? 

A. I sure did. 

Q. You knew at the same time he was crazy, didn't you? A. Yes. 

Q. What? A. Yes. 

Q. Did you ever at any time try to find out who his lawyer was? 
A. Who his lawyer was? 

Q. Yes. A. No, because he had so many I couldn't find out. 

Q. Did you ever come to the courthouse and try to tell the Court 
he was crazy? A. Nobody didn't ask me. 


* * * 


265 RHODA BUTLER 


was called as a witness on behalf of the petitioner and, being first duly 


sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. VILAS: 
* * * * * 
Q. When you lived in Edgefield previous to coming here about 
nine years ago did you know Jim Bostic, who sits here (indicating) ? 
A. Yes, sir; known him six years old. 
Q. Did you know his father and mother? A. I knew his mother 


good, but not his father. 
Q. Did you know his aunt, Emma McKelvin? A. Yes, sir. 
Q. And his other aunt, Emma Lou J ohnson? A. Yes, sir. 
Q. Where was he living when you first knew him ? A. Miss 
Emma McKelvin. 


Q. Was his mother dead then? A. Dead then. 
* * * * * 

Q. During that period when he was living with Emma McKelvin did 
you ever know of his having any fits? A. Yes, sir. 

Q. Will you tell what you know about that? A. Well, he had them. 
After he had them he would fall out and after he fall out he foam at the mouth 
after that and stretch right out. 

Q. How long would those fits usually last? A. Well, around about 
half an hour. 

Q. What is that? A. Around half an hour. 

Q. Did you ever see anybody do anything to try to keep him from 
biting his tongue when he had those things? A. Yes, sir. 

Q. What would be done? A. Put a spoon in his mouth to keep him 


from biting his tongue. 


Q. Would he be conscious or unconscious when he! would have 


those fits? A. He would be unconscious. 

Q. Yes? A. Indeed. | 

Q. How long would they usually last? A. About half an hour. 

Q. When he would come out of them how would he act ? A. Just 
like he sleep; just like he had been sleeping and woke up. | 

Q. Were you able to note as to whether or not those fits had any 
effect upon his mind? A. Yes, sir. 

Q. What effect did they apparently have on his mind? A. Well, 
after he had them he would get to talking about his mother and father, 
see, he had seen them, and they were nowhere around, and! J esus writing 
on the wall. He said he saw Jesus writing on the wall. | 
Q. Riding or writing on the wall? A. Writing on the wall. 
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Q. Did he tell you that down in Edgefield? A. Yes, sir, and here, 
too. 


Q. How many times did he tell you something like that in Edgefield? 
A. Well, he told me some time. I can't count how many times he say, 


because I wasn't close around him all the time, see. 

270 Q. Yes? A. I wasn't close around him all the time, and I could 
hear people saying he had the same things. 

Q. Did you know anything about his going to school in Edgefield? 
A. I didn't know anything about that. 

Q. Do you know anything about what the other boys called him 
in the way of a nickname? A. Playing with children, they called him 
Simple James. Simple James-- that's what they always called him. 

Q. How many fits while he was in Edgefield did he have, as 
near as you can get? A. I can't remember now. 

Q. Did you see him have a great many? A. Yes. 

Q. How many? A. I can't remember how many times. I didn't 
keep up with him. My memory isn't so good; I can't remember that. 

Q. It was a great many, then? A. Yes, sir. 

Q. During those years when you knew him, living with Emma 
McKelvin, from your knowledge of him, as you have indicated it here, did 
you regard him as a bright boy, as a dull boy, or an insane boy? 

A. Insane boy; always has been since I have seen him. 

Q. Carrying it down further to the time when he came to 
Washington, something like eight years ago--by the way, when he came 
here were you here already? A. I was already here. 

271 Q. Carrying it down to that time, how soon after he came here, 
as near as you can say, did you see Jim Bostic? A. About a year, a 
little better. 

Q. You saw him about a year after he came here? A. Yes, sir. 

Q. How did you happen to see him? A. He come to my home. 

Q. How did he come to your home, frequently or occassionally, 
where you lived? A. Yes, he would be home and see my children and he 
would come. 
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Q. Have you children about his age? A. They come up with him. 
Q. What is that? A. They come up with him. They come as 
play children together. | 
Q. How many times altogether, perhaps, since he came to 
Washington has he been at your home? A. Oh, he would come home 
any time; about three or four times a week. | 
Q. Did he keep that up down to the time he was arrested for 
shooting William Tuckson? A. Well, he shot William Tuckson--he had 
one of those very things on him then. 
Q. He had what? A. One of those fits, whatever you call it; he 
had one of them. | 
Q. When he shot him? A. Yes, because he didn't know what he 
doing, right or wrong, when they got on him. 
Q. When those fits got on him? A. No, sir, he didn't know right 
from wrong. 
Q. He had one of those fits, you say, when he shot him? A. Must 
have had one. When he got one of those fits one time he knocked the glass 
out. People say, "Why don't you have him arrested?" | 
I said I knew what he has. | 
Q. People would say, "Why don't you have him arrested"? 
A. I would know how he was when that fit got on him. He didn't know 
what he was doing. | 
Q. Were you at all afraid of him? A. Yes, sir, but it didn't do 
no good when that was on him--that's here in Washington. | 
Q. Did you ever think that he might harm you or your children? 
A. He didn't know what he was doing. I tell you, he didn't. He didn't 
know what he was doing. He had been that way from a child. 
Q. Fromachild? A. From a child six years old. I know him. 
Q. During the time he was here in Washington, if at all, how many 
fits have you seen him have? A. Well, as far as I know- -I can't remember 


now; I can't remember now. I know as far as five--four or five I know. 


T could hear the rest saying he had them, but as far as I see, as far asI 
| 
| 
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remember, four or five. 

Q. Four or Five? A. Yes. 

Q. That you can distinctly remember? A. No, sir, I don't re- 
member all of them. 

Q. But you knew of his having others; you are not sure whether 
you saw him having more than four or five? A. But I heard others saying 
he had. 


Q. When he had those four or five--that is the’ number you are 


absolutely sure of that you saw here--did he act any different when he 
had them than down in Edgefield? A. Yes, sir. 

Q. What did he do? A. He went out the door. We thought he was 
dumb. He walked on out, and when he walked out the door someone saw 
him laying out front. 

Q. Laying out front? A. And they picked him up and laid him in 
the house, in the bed. They put him on the bed. They laid him down and let 
him sleep, and after he woke up he came just like he had been sleeping-- 
you know, acting right funny again, funny ways. He would always do that 
when he had them. 

Q. Will you indicate any other time when he had fits that you knew 
about when he acted unusually peculiar? A. Well, he always acted peculiar 
after he had one of them fits--you know, he never acted right; he never 
acted right; no, sir, he never acted right. 

Q. Would those fits be harder or not so hard that he had here in 
Washington than he had down in Edgefield? A. Still harder, it looked like 
to me. 

Q. Harder? A. Still harder. 

Q. Would they last longer? A. Sometimes around 15 minutes, it 
looked like, and then the next time the same old thing. 

Q. Would he shake or clinch his hands? A. He would stretch 
straight out. 

Q. Put his hands and feet straight out? A. Yes, sir. We couldn't 


even bend his arms when he had them. 
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Q. Couldn't you bend his arms? A. When he had them, no, sir. 
Q. Would he froth at the mouth? A. Every time froth at the mouth. 
Q. Would you or anybody with you try to keep him from biting 

his tongue? A. I had to have someone else there, because i couldn't do 


it by myself. 

Q. Why couldn't you do it by yourself? A. I couldn't manage him 
by myself. 

Q. You could not? A. No, sir. 

Q. You could not? A. No, sir. 

Q. Why couldn't you? A. When anybody is stretched out real 
stiff you couldn't manage to get a spoon in his mouth. 

Q. Would his teeth be set tight? A.Yes, sir; he has had three 
sets of teeth. 

Q. What is that? A. Three sets of teeth. 

Q. Three sets of teeth? A. Yes. 

Q. What was the occasion of that? A. I don't now I haven't 
seen anybody else have three. 

Q. He has had three? A. Sure; the last set is ne third set. 

Q. To put the spoon in his mouth, then, to keep him from biting 
his tongue, was it necessary to force his jaws open? A. Yes; sometimes 
you couldn't get it open. Then, again, before he closed his mouth tight 
we would get the spoon in there, but after he closed it we could hardly 
get anything in there. 

Q. Did you know him to bite his tongue so it would bleed ? 

A. Yes, blood would come out. 

Q. What? A. Blood would come out. Before we could get him 
down he would clench his mouth before you could get there, and that's 
when the blood came. We would try to put a spoon in his mouth. 

Q. Now, then, from this knowledge as you have indicated it here, 
long and in detail, what is your opinion, Rhoda, as to whether he could 
realize the importance of what was happening around him? A. Well, he 
just still is insane. | 
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Q. What? A. Still insane. 

Q. You do not think he realizes, then, what is important, what 
is going on around him? A. No, sir, he never know what he is doing. 

Q. What is your opinion, if you have one, under the testimony 
as you have given it here in court, as to whether he was able to distinguish-- 
that is, to know the difference--between right and wrong? A. He didn't 
know it at any time! He didn't know right from wrong when it got on him. 

Q. Finally, basing your opinion still on your testimony as you 
have given it here in court, will you give me your opinion, if you have one, 
as to whether he is sane or insane? A. He is insane. 

MR. VILAS. You may cross-examine. 

CROSS-EXAMINATION 
BY MR. KROUSE: 

Q. You say that you do not think that he could distinguish between 
right and wrong, is that correct? A. He didn't know right from wrong when 
they gets on him. He never did know. 

Q. Yet you have always considered him to be honest and reliable, 
haven't you? A. What's that ? 

Q. You have always considered him as honest and reliable, 
haven't you? A. He always had been honest to me. 

_ What is that? A. You say honest and reliable ? 
. Yes. Haven't you always considered him honest and reliable? 
_ Well, he always, as a child, would do what they tell him if 
he know-- 
Q. (Interposing) Answer my question Yes or No. Did you or did 


you not regard him as honest and reliable? A. I don't know what you are 
talking about. 
Q. You do not know what those words mean? Did you sign this 


paper here? Is that your signature on here (handing a document to the 
witness)? A. Yes. 

Q. What? A. Yes, that's my hand. 

Q. Did you ever read this? A. Yes, I have read it. 
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Q. You have read it? A. No, I aint read it. 

Q. What? A. I have never read it. 

Q. And you signed this? Did you swear to it? A. I knows--I 
know it, but as I say, he was always-- 

Q. (Interposing) Now, just answer my question. Dia you make 
this statement that you considered him honest and reliable? A. He is 
honest; he is honest. He was always honest. 

BY MR. VILAS: 
Q. What was that last you said? A. He always was honest. 
BY MR. KROUSE: i 

Q. You knew at that time that he was ceneg? A. Oh, he was. 

Q. What is that? A. It must have been on him. — 

Q. Did you ever come to the courthouse to find out who his 
lawyer was or did you ever go to the district attorney's office or did you 


speak to anybody at the jail to tell them he was crazy? A. No, sir, I 


aint done that. 
* * * 


DR. CLAUDE P. CARMICHAEL 
Was called as a witness and, having been first duly sworn, was examined 


and testified as follows: 
DIRECT EXAMINATION 
BY MR. VILAS: 

Q. Your name is Claude Carmichael? A. Claude P. Carmichael. 

Q. Where do you live, Doctor? A. 1075 Street, Northwest. 

Q. How long, approximately, have you lived in Washington? 
A. Around thirty-one years. : 

Q. Are you a graduate in medicine? A. Iam. 

Q. Did you graduate at the Medical Department of the University 
of Vermont? A. I did. | 

Q. How long have you been in the practice of medicine in Washing- 
ton? A. Since 1916. 

Q. And during that time, Doctor, have you had oceasion in your 
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practice to attend a considerable number of cases of mental disease and 
mental disorder? A. I have. 

Q. Have you been a witness ina number of cases as an expert 
in medical cases? A. I have given testimony in medical cases. 

Q. Was your attention called, then, Doctor, as such physician 
and expert, to Jim Bostic, sitting here? A. It has been called. 

Q. And as such physician and expert, did you examine Jim 
Bostic at the Washington Asylum and Jail? A. I did examine James 
Bostic. 


Q. Will you give the date when you saw him, please? 
A. About March 10th and March 30th. 
Q. Ofthis year? A. Of this year. 


Q. Did you examine him on those occasions alone, or with 


somebody else? A. On the first occasion with Dr. Whittington Bruce, 
a physician of the District of Columbia; and in the second case with Dr. 
Bruce and Dr. E. Y. Williams, a psychiatrist. 

Q. About how long, if you can determine, Doctor, did you talk 
with Jim Bostic on those two occasions? A. Well, about an hour and a 
half on each occasion. 

Q. Oneach occasion? A. Yes, sir. 

* * * 

THE COURT: 

Q. You said you have seen thirty-five cases? A. Yes, sir. 

Q. Do you mean you treated them? A. I have treated them at 
some times. I don't mean all the way through. 

Q. You saw and treated the cases? A. Yes, sir. 

THE COURT: You may proceed. 

BY MR. VILAS: 

Q. Doctor, will you state, returning to the original question, 
as to the general character of what you learned from Jim Bostic at the 
jail in that general examination? A. We talked with Bostic considerably 
at length as to the habit and the mode of living-- 
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Q. Yes. A. In order that we may get a correct picture of his 


mental condition at the time. | 

Q. As aresult of that inquiry, what did you learn from him ? 

A. Well, I went considerably into the details of his life. I found, on 
questioning him, that his father died when James was two years old. 
The cause of his death was unknown. | 

His mother died at the age of six years. The cause of her 
death was unknown. 

The sister died at the age of twenty-eight, aa an epileptic. 

James said that he was born in Edgefield, South Carolina. After 
his mother's death he lived with an aunt in the same general location. He 
went to school in the locality from the age of seven until nine years of 
age. He stopped school in what we term in that part of the country the 
Third Reader, as distinguished from the Third Grade. He quit school, 
he said, for two reasons: The first reason was that he couldn't remember 
anything; the second reason was that the children around him called him 
"Simple James" or "Dumb Jimmy", and he quit school. 

He left school and left his aunt, as I understand it, and went to 
work with a neighboring planter, or plantation owner, by the name of 
Timmerman--Mr. F. L. Timmerman, in the same general locality. His 
work on the Timmerman plantation was that of the laboring class of work-- 
I should say pick and shovel type of work, or work that is ee by 
boys on a farm in the locality where he lived. 

He lived there for several years, and around about the age of 
eighteen he left Mr. Timmerman, and went to live with another aunt in 
the same locality. | 

He had several cousins living in Washington. After leaving 
Edgefield, South Carolina, he came to Washington. He resided with some 
of the people who lived in the neighborhood of where he lived in South 

Carolina. He looked them up. He worked in Washington when 
he could get on the P. W. A., he said, and others, at various times. 

He lived with different people at different times--not always 
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the same people. 

He lived in Washington until the time of the fatal shooting. Then 
he went to Florida, and came back to Washington afterwards and was 
arrested and the rest of his existence has been in the jail-- the Washington 
Asylum and Jail. 

Now, I will have to go back a bit to my talk, as near as possible. 

Now, his aunt with whom he lived after his mother died-- he said 
that he didn't like his aunt because she nagged him, and fussed with him. 
But he said that she was good to him, but that they never got along. 

I questioned him as to what he did during his hours of leisure. 
Lasked him about going to church. He said he didn't go to church very 
much. I asked him about going to moving pictures. He said he didn't 
bother much with moving pictures. I asked him about the company of 
other people. He said that he just had his special people that he visited 
around among, and that he didn't have a large circle of friends. I asked 
him, did he read newspapers. He said he didn't, or couldn't. I asked him, 

did he visit young ladies. Well, he said that he did, but he didn't 
visit them very often. He changed girls very frequently. I asked him why. 
He said that he knew they didn't mean him any good and he always anticipated 
them by quitting them before they had a chance to quit him. 


He said that during his play hours, or the time that he was off 
from work, that he drank alcohol. He said that he drank as much as a 
half pint a day, sometimes, or when he could get it. He would drink alone, 


or he would drink with someone. 

Questioning further in this category brought out the fact that he 
was unable to adjust himself to the sexual instinct, and he felt himself 
incompetent in that matter, or that particular, and he would drink whiskey 
afterwards to relieve himself of the depression that he would have. 

Now, I will try to go now to what I have considered another phase 
of this examination. After considerable questioning he stated to me that 
he had been subject to fits, spasms, convulsions, or epileptic seizures, 
from childhood. 
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Now, he said that his recollection of those fits were only in this 
particular: He said that "I get excited on occasions and feel dizzy. I 
may feel nauseated"-- and he said, "Then these attacks come on." All that 
happens after that some one else tells him, that is to say, from the time 
that he would have an epileptic attack until he came out of the attack 
there was a blank space in his mind. 

Now, he gives a history of these attacks in one form or another, 


changing in their character or their variation, from the time 


that he was a small boy up through the present time. 

We had listed several instances of these episodes, of these 
attacks of epilepsy, or whatever we choose to call them. One time he 
was sitting in a room with some of his acquaintances, or the place where 
he was living, and all at once he jumped up and shook a boy. 

On another occasion he became excited and jumped out of a 
window. They had to go and get him and bring him in and cal an ambul- 
ance and a doctor to quiet him. | 

Q. Quiet him by a hypodermic? A. Well, I presume that method. 
They called an ambulance, I understand. 

On another occasion he went to meet a young lady with whom he 
was keeping company. He met her at the car stop, as I understand, and 
without any preliminary quarrel or anything, he said he became excited, 
and he found himself later in prison with the side of his face cut. He 
said, when questioned, it was said that he had slapped the girl down and 
jumped on her, and that the girl's father had cut him, and he was in prison 
for that. He served some time for that afterwards. | 

Q. Do you know whether he said sixty days ? Ac 1 rather think 
it was thirty or sixty days. I am not sure. 

Now, at the time of the fatal shooting, he said that he went toa 
store in the neighborhood to purchase something, and on the way out he 
brushed into a woman and she used abusive language to him. This was 
taken up by her escort and the escort followed him some few doors away 

from where the scene occurred. It was probably in the general 
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neighborhood of where he lived, he didn't know whether it was a hundred 
feet. And the abuse continued. He said he became very excited when 
the man reached as if he was going to get something from his pocket. 

A revolver which he happened to be carrying, he said he discharged it. 

He left and went to another location, Florida, I believe, he said, 
and stayed several days, and returned. 

He said he had met this fellow only fifteen minutes before, and 
he didn't know his name. He didn't know what happened to him, he said, 
until some one told him afterwards. 

Now, he said that since he has been incarcerated on many occasions 
or some occasions, at least, if I should bring it down closer, four or five 
times, he found himself in what we call solitary confinement. He remembers 
being excited on occasions before, but on asking, ‘Why am I in here and 
what for?" he was told, "You tried to hit a guard"-- that is, on one 
occasion. 

On another occasion, they said, "You tried to hit a boy" with 
whom he was walking-walking the aisle. That is the particular designation. 
I believe he said his name was Willie Bullock. 

Now, Bostic said that since he was a young boy, or young child, 
he had heard voices, and he had seen people walking with him daily-- 
in his daily walks. He said that he had called the attention of his play- 
mates or his schoolmates to this phenomenon but they would say to him, 
"Oh, Jimmy, you are dumb", or "You are simple", and he said that he 
would quit talking about it. 

He said that sort of a situation has followed him all through the 
years, and even at this present time is still following him. 

Now, he said, in answer to a question, ''Has anyone visited you 
in your cell when you are alone?" His answer was, "Yes," he says, "I 
see people in here, and I hear people talking to me.” He says, " I see 
my mother" -- she died when he was six. He says, "J gee my father.” 


He died when he was two. He said, " I see Mr. Timmerman, the planter." 


He says, "He talks with me and says, 'If you had stayed with me, and 
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didn't go to Washington, you wouldn't be in trouble, and yal would be all 
right." He said, "I see Jesus Christ. He talks with me." He doesn't 
make any distinction between Jesus Christ and other people. He doesn't 
look on him as Divinity, from what he said; just as any other person in 
that particular. | 

We asked Jimmy, "If you get out of this, would you be a better 
boy?" His answer to this was, "Yes." He said, "I don't try to do anything 
to wrong anyone." He said, ‘What I do to people, Iam not aware of it." 


He says, "I am not aware of it.” 

He said further, he said, "Who sent you to see me?" He said, 
"Are you working for the Government?" He said, "Is my lawyer working 
for the Government? Aren't they satisfied? Why do they keep on bothering 
me?" He said, "I am ready to go to the chair." He said, "| "Tam ready to 


go at any time." 

Now, in the main, that covers the mental phases of the examination 
that we gave to Bostic. | 

Now, he would become confused and excited at times in the exam- 
ination. His flow of thought would sometimes be retarded; he didn't keep a 

continuous flow of thought. He would go off sometimes on what 
is called a tangent, or something that was not germane to what we are 
talking about in particular. 

Q. Did you ask him, Doctor, at all as to whether or not he had 
these fits -- these epileptic seizures since he has been in jail? 
A. Well, I think -- I would characterize those fits or outbursts for which 
he was punished or put in the solitary as being epileptic furors, an epil- 
eptic manifestation. He was in confinement. Very likely, at some time 
during the night, he may have had some manifestation of epilepsy, or had 
an attack at night when no one was around, I couldn't say. 

Q. If the superintendent has testifed here, as he has, that prisoners 
under sentence of death are kept locked in their cells twenty-three hours 
a day in solitary, allowed to walk in the corridors one hour a day, what 
do you say as to whether this epileptic may or may not have had a great 
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many epileptic seizures in his cell without anybody knowing anything 
about it? A. Well, that is possible; he could have them without knowing 
about it. We could not gainsay it. 

Q. Did he tell you whether or not he had epileptic seizures ? 

A. Well, he said he thought he had. He had some of the warnings. That 
is to say, excitement that comes before having those attacks. 

Q. Now, then, if it should appear from the evidence of the super- 
intendent that he has had in the last year six disclipinary confinements in 
what is known as the hole there, and which means kept in solitary twenty- 
four hours a day, and usually fed on bread and water, and if he has con- 
tinued those infractions of discipline so that he had six of them in the 
last year, does that to you as a physician and as an expert mean anything 

as to his mentality, as to his mental condition? 

A. Well, that would indicate to my mind that he was either a very hard- 
headed individual, or else his mentality was not what it should be. That 
is to say -- I will qualify my answer in this way -- that if a man does a 
thing and is punished in the manner that you have stated, and he does it 
again, he is either a very hard-headed individual or else he is an indiv- 
idual that doesn't have, as we term it sometimes, all that belongs to him. 

Q. You mean by that, if he knows, as he must have known, that 
the punishment would be inflicted upon him, that he could not get away 
from it, yet insisted upon it, it has a certain significance to you; is 
that correct? A. That is right. That is my personal opinion. 

Q. Yes. What is the significance to you as an expert of these 
hallucinations, these visions, and these voices that he stated to you he 
has had? A. Well, we call those -- the voices we call them auditory 
hallucinations; and the sights, we call them visual hallucinations. That 


is a morbid mental manifestation that you get in mental conditions, and 


these come, either the visual type or the auditory type; auditory because 
he said he heard; and visual because he said he saw. 

Q. Now, then, if this man had epilepsy, assuming that he has had, 
and a large number of the witnesses have testified here that he has had > 
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something, apparently epilepsy, what, in your opinion, still as a physician 

and expert, -- what effect would that probably or necessarily 
have upon the mentality of this subject? A. Well, the opinion of a good 
many medical men is -- 

MR. KROUSE: Just a minute. I want the doctor's opinion. 

THE WITNESS: Well, my opinion is largely based : on the opinion 
of others. 

MR. KROUSE: Pardon me a minute. I want the apptor’ s own 
opinion as an expert, for which he is supposedly qualified. 
MR. VILAS: Just a moment, your Honor. We submit, as a matter 


of evidence, under the rulings of many cases, the doctor has a right to 


quote authority upon a certain subject. 
THE COURT: Youjhave asked him for his own opinion. 
BY MR. VIL/S: 

Q. Well, be respensive. A. I think repeated attacks of epilepsy 
will produce mental deterioration. 

Q. Will you state the recognized symptoms of epilepsy? 

A. Well, epilepsy is a symptom complex or syndrome that is characterized 
by epileptic seizures. In other words, fits or spasms or convulsions, 
whatever we might call them, at which time a patient would become un- 
conscious and would be livid in color; he would later become rigid. That 
is what you call the chronic inflection, at which time he would jerk. He 
might pass urine and feces, with great violent effort. He would be apt to 
bite his tongue and froth at the mouth or have drool, -- bloody sputum 
would drool from his mouth at the time. On one side of the body he would 
have a kicking and jerking, and on the other side would be trembling. 

That would be alternate. He might have -- his respiration gets 
shallow, probably and almost gone; and at this time the position of his 
face would probably change altogether. He would be whet we call sympathic, 
due to the lack of oxygen in the system. 

These are some of the manifestations of what we call the grand 
mal type. 


BY MR. VILAS: 

Q. Iask you, then, to your knowledge, Doctor, of the person, if 
that can be stated definitely of those afflicted with epilepsy are finally 
insane? A. Do you want my personal opinion ? 

Q. Your opinion from authorities which you have studied, and 
borne out by your own experience? A. Well, my opinion is that a series 
of epileptic attacks in any individual will finally result in marked mental 
deterioration, and it may go on to insanity. 

Q. In your experience and practice, Doctor, did you ever know 
of an epileptic who was normal nervously and mentally? A. Well, I would 
have to answer your question in this way: I have known them that were 
normal mentally between attacks, but when they get some manifestation of 
the attack, why, then they would be abnormal. 

Q. And are there various manifestations of epilepsy? That is, 
does it always result in a convulsive seizure where the patient will fall? 
A. Oh, no; that is just one of the phases. There may be many other phases. 
The convulsive phase is just one phase. 

Q. If this prisoner has been locked in jail for the last three years 


and a half and kept in solitary twenty-three hours a day, would it be likely 


to cause a change in the manifestations of epilepsy, if he has epilepsy ? 


A. Well, that question probably should be answered in this way: an 
epileptic in jail or in any institution leads more of less of a supervised 
life. A quiet, supervised life may better the condition. 

Q. It may better it? A. It may. 

Q. Yes. If this man during the time that he was in jail, then, 
for three years and a half, has had these violent outbreaks indicated by 
the testimony of the superintendent, put has the rest of the time lived 
quietly in his cell, does that still indicate that the old disease or disorder . 
still exists with him, or otherwise? A. I would rather think, in the light 
of the history of what has gone before, that those are still manifestations 
of an epileptic condition, or an epileptic state. 

Q. Your opinion, then, would be that he is still an epileptic? 
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A. Some types of epilepsy, I think once an epileptic, anaes an epileptic. 

Q. That is the rule, is it? A. Well, unless the epilepsy is 
secondary to some other condition. | 

Q. Yes. A. As that gets better, the epilepsy gets better. 

Q. Is it true, or is it not true, Doctor, that quite ai number of 
those afflicted with epilepsy become finally hopelessly insane? A. Well, 
I should think that we could easily put that in figures; we would say fifty 
per cent, at least. | 

Q. Yes. In your examination of Mr. Bostic, as you saw him, 
listened to his words, was there anything in his conduct, his manner of 
conversation, that to you would tend to reinforce the history of his case 
as you have learned it otherwise; as to his having epilepsy, I mean, 
particularly? A. Well, he did have some peculiar mannerisms, and he 

was given to smoking innumerable cigarettes during the examination, 
which may have been one method of showing that he was excited. And 
he was given, frequently, during the examination, to itevirig what we 
call meaningless words. He would repeat the same sentence over time 
after time. We call it periodic. Stereotyped phrases he would use all 
along. This is probably an instance: "Are you sent by the ‘Government ? 


Are you working for the Government?" He would use that over and over; 


continually repeat it. 

Q. And he asked you, did he, if his lawyer, meaning myself, 
was working for the Government? A. He said, "Is Mr. Vilas working 
for the Government?" He said, "He keeps sending people here. I don't 
know about it." 

Q. That is, he said that I kept sending people there? A. Yes, sir. 

Q. Under what you have heard, then, as his history, would you 
state, in your opinion, as a physician and medical expert, whether he has 
epilepsy, or not, in your opinion? A. Well, from the history as I have 
gotten it from questioning -- and I have read some affidavits of people 
who have known him from birth -- I believe that he is an epileptic, and 
that the type is what we calla grand mal type. 
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Q. What do you mean by grand mal type? A. That is the type that 
you get in this picture that I painted a few minutes ago; where they fall 
down, and froth at the mouth, and the urine and the feces pass. Those are 
some of the phases. They get excited, that is to say, some patients have 
what we call an aura, a warning that they are going to have an attack. 

That comes in various forms. Some get dizzy. Sometimes we 
call it vertigo. 

Q. If he has the grand mal type of epilepsy, is that a severe 
type, or not? A. That is the most severe type. 

Q. If he has that type, what effect is it likely to have upon his 
system? A. It produces, I think, irremedial changes in the nervous 
system. 

Q. Is he liable to have violence with that? A. He is liable to 
have violence and manifestations. 

Q. Would he be responsible -- or, I will put it in another way: 
would he be likely to know and recognize and know what he is doing? 

A. During the time that he has those manifestations his mind becomes 
a blank; he knows nothing. 

Q. Would he know afterwards what he has done during those 
manifestations? A. He can't recall afterwards what has happened during 
that time at all. 

* * 
BY MR. VILAS: 

Q. Now, Dr. Carmichael, in your examination of Mr. James 
Bostic did you put confidence in his statements to you as to himself, or 
did you think he was deceiving you to any degree? A. Well, I didn't 
think that he was deceiving me. I'm always on the lookout for deception 
in individuals. 

Q. Do you think he has the intellect adequate or sufficient to 
carry out a clever course of deception without it being detected by you. 
A. Personally I don't think that he has sufficient mentality to carry out 
a sustained deception. 
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Q. Classifying him as to his mentality, Doctor, is there any 


particular classification or designation that you would apply to him to 
indicate that mentality? A. Well, I would put him in the class of infeeble- 
minded individual known as a moron. That's below normal, or you might 

say the highest in scale of the mentally enfeebled, Bs the idiots 
are the lowest. 

Q. What is the degree of feeblemindedness next phiow moron? 
A. Well, I would -- below moron the next would be imbeciles. 

Q. Yes. Are you quite sure that he might not, on closer exam- 
ination, be classed as an imbecile? A. Well, he may be. 

Q. Yes. About what age is he, classifying him so far as his 
mental age is concerned? About what age is he? A. Well, I would say 
around nine or ten. | 

Q. Yes. A. Maybe lower. 

Q. Basing finally, Doctor, your opinion upon your  eussaaaze of 
him as you have here testified, have you an opinion as to his ability to 
determine the relative importance of matters and happenings around him? 
A. Well, I have an opinion. | 

Q. Will you give that opinion? A. Well, my opinion would have 
to be based on what I saw of him -- 

Q. (Interposing) Yes, sir. A. (Continuing) -- and what I heard. 
But during the -- during our examination of Bostic, although it was an 
examination of serious import, he didn't seem to be at all interested in 
what we were saying to him; that is to say, he wasn't interested particularly 

in the conversation we was carrying on with him, |and the import 
of the matter. 

Q. Do you conclude from that that he does not determine the 
relative importance of that which happens around him? A. Well, I -- I 
conclude from that that I think he doesn't know or he can't determine. 

Q. Have you an opinion, Doctor, still based upon'your examination 
as you have here testified, as the ability of James Bostic to distinguish 
in the ordinary affairs of life between right and wrong? | 
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A. Well, that isa rather broad question, put I could answer that in this 
way: that his ability to distinguish between right and wrong is lessened 
when he's excited. That is to say, if he did have the ability to know a right 
from a wrong act, when he's excited, why, that's lost; that ability is lost. 
Q. It would be definitely lost with him? A. That's right. 
Q. Even if it wasn't lacking when he was not excited? 
A. That's right. 
Q. Is that true? A. That is the way I -- that's the way I see it. 
Q. Yes. Now, still again basing your opinion upon your knowledge 
of him acquired and demonstrated as you have given it here in court, have 
you an opinion, Doctor, as to whether in the common acceptation of that 
word he is sane or insane? A. He is to my mind an insane individual. 
* * * * * 
CROSS-EXAMINATION 
BY MR. KROUSE: 
Q. Doctor, where did you study medicine? A. At the University 
of Vermont, Burlington, Vermont. 
Q. And where did you study psychiatry? A. Psychiatry is a 


course that's given in all medical schools. 


Q. You mean just the usual course that all medical students take? 
A. (The witness nodded his head.) 
Q. You did not specialize in that subject? A. I'm nota specialist. 


Q. You call yourself -- A. (Interposing ) General practicioner. 

Q. (Continuing) -- a psychiatrist now, ora practicing psychiatrist 
now? A. Am I? 

Q. Yes. A. [ama general practicioner. 

Q. Just a general practicioner? You don't hold yourself out 
as a psychiatrist? A. Iam not a psychiatrist. 

Q. Yes. Now, did you ever take up an internship in any mental 
hospital? A. I have never taken an internship in a mental hospital. 

Q. Did you take any post-graduate work? A. Not in a mental 
hospital. 
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Q. What books or works on psychiatry have you read, Doctor ? 


A. Well, Attorney, I couldn't name them offhanded, but I have 
read a great many from time to time. 

Q. Can you name one of them? A. Well, the latest book that 
I read is not a book on psychiatry, but it is a book in which psychiatry is 
treated, and I think it's one of the latest. It's the Cecil, book by Cecil; 
and I think that they have -- they have a section in psychiatry in it that's 
published by some specialist in psychiatry. 

Q. That is a book on psychology, is it not? A. pe pehndey: Cecil. 

Q. Well, -- A. It is a book on general medicine, but with a sub- 
division devoted to psychiatry. 

Q. Well, can you name any book that you have an that is devoted 
entirely to the subject of psychiatry? A. Well, I probably wouldn' t recall 
the titles now of the whole works. Barker has a system on medicine, and 
he has a section there that is devoted to neurology and ee. I 
read that. 

Q. That is -- A. (Interposing) And now we have another fellow 
by the name of Sachs. I read some of his dissertations on mental troubles; 
Redlinger; Binswanger. 

Q. Well, is Sachs a psychiatrist that you speak of? A. Well, I 
presume he is. He's holding himself out as one. There's another authority 
by the name of Gowers. 

Q. Doctor, your diagnosis of this case that this man has epilepsy 
is based chiefly, is it not, on the statements made by this respondent here; 
is that not correct? A. A large part of the basis of the examination is 
from his statements. 

Q. Now, what part is not based on his statements ? How did you 
determine, other than his statements ? A. Well, we have to determine not 
only from the individual's statement but from the individual's actions while 
you are questioning him. And, too, I read affidavits from some six people 
who purported to have known him since his youth, which I classify as 
history. 
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Q. Well, if you had never read those statements and the defendant 
or respondent had not given you this story, would you have been able to 
make -- to have made a diagnosis of epilepsy? A. If he had not given me 
his story? 

Q. Yes. A. I couldn't -- I couldn't have made one. 

Q. You mean that there are no known tests that can be made to 
determine epilepsy, aside from a history? A. I wouldn't say that. There 
may be, but I don't know about them. 

Q. You don't know whether -- A. I have heard about them, but 
I couldn't say from my own knowledge that it was true that you could make 
a diagnosis without -- 

MR. VILAS: What is that last ? 

THE WITNESS: I told him that I didn't know of my own knowledge. 

MR. VILAS: Yes. I thought you said something after that. 


THE WITNESS: Not of any import. 
* * * 


[BY MR. KROUSE:] 
Q. Yes. Doctor, you didn't mean that fifty per cent of epileptics 


are insane people, do you? A. I believe you asked me that before. No, sir. 

Q. Not -- A. (Interposing) I said mentally deteriorated. I 
didn't say that they were insane. 

Q. Not fifty per cent insane? A. I didn't say fifty per cent was 
insane. 

Q. What per cent would you say are insane? A. I wouldn't like 
to break it down that low. 

Q. What? A. I say I wouldn't like to break it down in figures 

for you. 

Q. Well, do you know? A. I don't think I can. 

Q. Do you know. A. I don't think I can break it down for you. 

Q. You don't know? A. That's my answer, I don't know. 

Q. Now, isn't it a fact that if a man has a fit of epilepsy and he 
commits some act ina fit of epilepsy, that he does not recall anything about 
the act? A. That's true. Can not reconstruct the act. 
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Q. He is completely unconscious, is he not? A. That's right. 


Q. Now, -- A. (Interposing) More or less. 

* * * * 
REDIRECT EXAMINATION 

BY MR. VILAS: 

*x * * * * 

Q. Something has been said in questioning by the District 
Attorney as to various kinds of instruments or methods of determining 
whether a person has epilepsy or otherwise, and he referred to some 
machine. What is the name of that machine, electric machine? 

A. I think it's called the electroencephalogram. | 

Q. Yes, sir. Well, now, you stated, I think -- I want to verify 
that, Doctor -- that this was merely one -- if I have you correctly, and 
if I haven't I want you to correct me -- that that was one of the methods 
of diagnosis? A. I characterized it as a diagnostic aid. 

* * * * * 

Q. And in getting at your diagnosis, then, of this patient, were 
you guided entirely by his history as you gained it from him ? 

A. I was guided largely by his history; some by his answers and behavior 


while I was questioning him. | 
* * * * * 
FREDERICK F. WATTS 2 
was called as a witness by and on behalf of the petitioner and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. VILAS: | 
* * * * * 
Q. What is your work, Doctor? A. Iam an instructor in 
psychology at Howard University. | 
Q. At Howard University? A. Yes. 
Q. What has been your training for that work? A. I received 
my Bachelor's Degree from Howard University and my Master's Degree-- 


Your Bachelor 's Degree? A. Yes. AndI attended the University 
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of Chicago, andlama candidate for the Ph.D. Degree in psychology from 
the University of Pennsylvania in June. 

Q. What is your work now? A. Iam an instructor in psychology 
at Howard University, and am also connected with Freedman's Hospital 
as a consultant in psychology; and I am a psychologist for the Board of 
Nurses’ Examining, of the District of Columbia and the Committee on 
Admissions of the Board of Nurses' Examining. 

Q. Were you called upon recently to make an examination of 
James Bostic, sitting over here (indicating)? A. I was. 

MR. KROUSE: Just a minute. 

I should like to interpose an objection, if your Honor please. 
The doctor is not a psychiatrist; he is a psychologist. 

THE COURT: Qualify him. 

BY MR. VILAS: 

Q. What is your particular field of work? A. My particular 
field is clinical psychology. 

Q. Yes? A. Ihave given numerous mental tests and given 
numerous tests also for the Board of Public Welfare, for use in Juvenile 
Court cases. 

I received training in the psychological clinic of the University 
of Pennsylvania, and there I have given numerous psychological tests 


also, and I have given numerous tests in the school system of Philadelphia. 
THE COURT: I think he is sufficiently qualified. 
MR. KROUSE: I beg your pardon, your Honor ? 
THE COURT: I think he is sufficiently qualified. 
You may proceed. 
MR. KROUSE: He is not qualified on mental diseases, your 


Honor. He merely tests the intellect and not the mental condition of 
the person and the mental condition of the person's brain. 
THE COURT: I do not know what he is expected to testify to. 
He can testify along the lines of his qualifications. 
BY MR. VILAS: 
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Q. Professor, were you called upon to examine as to the mental 
status, particularly, of James Bostic, recently? A. Yes, I was. I was 
called upon to determine his intellectual level. 

Q. Yes. 

Did you make an examination of him with that in mind? A. I did. 

Q. How long ago was that? A. I think the examination -- if! 
may refresh my memory-- I thought it was April the 5th that I made the 
examination. I do not have that date here. J am not certain concerning 
the exact date. | 

Q. Will you state what you did and how you examined him ? 
A. Ladministered the Stanford revision of the Binet-Simon scale -- the 1937 
revision. ! 
Q. Will you @xplain to the Court briefly what that is? 
A. The Stanford revision of the Binet-Simon scale is an age ‘scale. From 


this scale we are able to determine the mental age: of an indiv- 


idual, and we are also able to determine his intelligence quotient--mental 


age divided by the chronological age. 

| administered this scale to James Bostic, and I found that his 
basal mental age was five years; that is the level at which he was able 
to pass all of the tests. 

I:found further that he was able to pass three tests at age six, 
one test at age seven, and two tests at age eight. This gave’ the individual 
a mental average of six years and one month, with an intelligence quotient 
of 41. | 

According to this test, the individual-- who is mentally retarded -- 
is mentally deficient, I might say, according to the test. | 

Q. Yes? A. And then, too, there was other evidence of mental 
deficiency. It seems that the individual has been socially incompetent and, 
further, he has been unable to get along in school. 

When I went to the jail to examine the individual, he wanted to 
know why I was asking him questions of this sort. He said, ml don't know 
anything about that. I had to stop school because I couldn't get along in 
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school. And here is what I want you to do: I want you to help me to get 
rid of these things that I see. People come in and they talk to me and they 
tell me to do various things, and my mother will talk to me. I know she 
is not there, but I want you to help me with something of that sort. 

"T don't care anything about anything like tha ," he said. 

"] will answer what I can for you, but I wasn't able to get along 
in school, and that is why I had to stop.” 

Q. Yes? 

Your conclusion, then, is-- as you have stated-- that he has a 
mental age of six years and one month? A. Six years and one month. 

THE COURT: That is repetition. Avoid that, please. 

BY MR. VILAS: 

Q. And does that class him as being in a certain general division? 
A. According to this test, he would be classified as an imbecile. 

Q. Yes? 

Aside from this scale, or whatever you call it, that you applied 
to him, did you make any other observations that gave you any definite 
conclusions as to his mentality-- that is, from talking with him or from 


observing him? A. Well, just from observing him and talking with him, 


he did not seem to know the significance of the situation in which he found 


himself-- that is really my opinion; but he did not seem to know that. 

Q. In your opinion, then, as a psychologist and upon examining 
him, and from the application of this scale, did he seem to be able to 
recognize the significance of important matters going on around him? 
A. Of what? 

Q. The significance of important matters going on around him? 
A. I could not determine that from my examination. 

Most of my time was taken up with giving him this scale. 

Q. If he was in this class that you have stated, are you able to 
state whether or not such a subject could distinguish the difference be- 
tween right and wrong? A. In some situations he could, but not in all 
situations. 

I would say that he could distinguish between right and wrong 
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in a situation similar to one in which a six or seven year old child could 


distinguish between right and wrong. 

Q. Yes? 

If the situation became complicated, or he became excited, what 
do you say as to that? A. If the situation became aera I do not think 
he could distinguish between right and wrong. 

* * * 1 
CROSS EXAMINATION 
BY MR. KROUSE: 

Q. Doctor, if a person should grow up, and without any education, 
and should be put on his own resources entirely, would you say that he 
should be classed as an imbecile | 

* * * * 

Q. You did use the word "imbecile"? A. Yes. | 

No, lack of education would not classify an individual as an imbecile. 

Q. Would you call a person mentally deficient-- A. (Interposing) 
Not from lack of education. 

Q. Not from lack of education? A. No. 

Q. It would be from lack of information, would it not ? 

A. He would not be mentally deficient at all. | 

Q. He would not be mentally deficient at all? A. No. 

Q. A person without any education whatsoever ? A. No. 

Q. With respect to this test that you say you gave him, what were 
some of the questions that you asked him? A. Well, I can read you the 
questions and the answers-- 

Q. (Interposing) Do not read them all. Just tell me some of 
them. A. Just some of the questions? 

Q. Yes. A. I should like to refresh my memory; LI would like 

to refresh my memory in regard to what I asked him (examining aypaper.) 
One thing was in what way are wood and coal alike; in what way are an 
apple and a peach alike; in what way are a ship and an automobile alike; 
iron and silver. 

Shall I read the individual's answers to those questions ? 


i 


358 


122 


Q. Yes. A. He says with regard to wood and coal, ''They are not 
alike at all." 

The apple and peach: Eat both of them. 

With regard to ship and automobile: "T don't know." 

Iron and silver: "I don't see where they are alike at all." 
Those are the individual's answer. 

Now, I asked him also: "What should you do if you broke some- 
thing belonging to someone else ?"' 

His answer was, "I have never broken nothing belonging to no- 
body else.” 

I asked him again, as to what he would do if someone hit him 
without meaning to do it. He said, "If he tried to hurt me, I would hit 
him back. Nobody would hit anybody without meaning to do it." 

I asked him in what way a baseball and an orange are alike and 
in what way they are different. He said, both are round. You can eat 
one and not the other-- which is all right. 

"In what way are an airplane and a kite alike ?" 

"They will fly. People can fly in an airplane and not in a kite." 

‘In what way are an ocean and a river alike, and in what way 
are they different ?" ; 

"Both full of water,” he said. He did not tell in what way they 
were different. 

"In what way are a penny and a quarter alike, and in what way 
are they different ?" 

He said, "A quarter more money than a penny." 

Q. Doctor, don't you think some of those answers, when you say 
"How do they differ?" -- Don't you think that possibly he did not under- 
stand what the word "different" meant, because of his lack of knowledge ? 


A. Well, in his first two answers, he understood; but then he apparently 


forgot all about giving me the difference, but simply said in what way 
they were alike. 

Q. Allright. A. Then there were certain verbal absurdities 
that I gave him -- You say you do not object if I read this? I cannot 
recall it. 
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Q. Just state what you asked him. A. Well, right now I cannot 
recall the exact questions that I did ask the individual. If you wish to 
see the blank, you may see it. I have given his answers here. 

359 "We are concerned now with verbal absurdities." 

Here is one question I asked him: "An engineer said that the 
more cars he had on his train, the faster he could go." 

l asked him what was foolish about that. He said, "More cars 
can give him more speed," and then he replied "I don't know." 

Another question was: "If a fireman rushed to the fire, and, 
after smoking his cigar, put out the fire''-- I asked him what was foolish 
about that. 

He replied, "He just put out the fire." 

Another statement was this-- an absurdity: They found an old 
skull recently in Spain, which they believed to be that of Christopher 
Columbus when he was about ten years old. 

I asked him what was foolish about that. 

And his reply was, "Old skull-- he is dead, too." 

I do not know the significance of that answer. 

Another question was, 'We saw an iceberg that had been entirely 
melted by the warmth of the Gulf Stream.” | 

His reply was, "I don't know about that." 

Then I also tested him-- I am taking these from various age 
levels-- I tested him for his memory span-- his ability to repeat digits 
reversed. I said to him, "I want you to say these numbers backwards. 
If I should say 415, you will say 514," to be sure that he understood. 

And then I said to the individual," Now, be sure and say them 
backwards." I said, "8526. He revised it to "6528." | 

Again I said, 4937." 

The individual replied, '37349." 

I said to him again, "3629" and he simply repeated "3629." 

Then I had him make change. I said to him, "If you should buy 
four cents worth of candy and give the storekeeper ten cents, how much 


Q. Yes. A. He says with regard to wood and coal, "They are not 
alike at all." 

The apple and peach: Eat both of them. 

With regard to ship and automobile: "T don't know." 

Iron and silver: "I don’t see where they are alike at all." 
Those are the individual's answer. 

Now, I asked him also: ‘What should you do if you broke some- 
thing belonging to someone else on 

His answer was, "I have never broken nothing belonging to no- 
body else.” 

I asked him again, as to what he would do if someone hit him 
without meaning to do it. He said, "If he tried to hurt me, I would hit 
him back. Nobody would hit anybody without meaning to do it." 

L asked him in what way a baseball and an orange are alike and 
in what way they are different. He said, both are round. You can eat 
one and not the other-- which is all right. 

"In what way are an airplane and a kite alike ?" 

They will fly. People can fly in an airplane and not in a kite." 

"In what way are an ocean and a river alike, and in what way 
are they different ?" 

"Both full of water," he said. He did not tell in what way they 
were different. 

"In what way are a penny and a quarter alike, and in what way 
are they different ?" 

He said, "A quarter more money than a penny.” 

Q. Doctor, don't you think some of those answers, when you say 
"How do they differ?" -- Don't you think that possibly he did not under- 
stand what the word "different" meant, because of his lack of knowledge ? 
A. Well, in his first two answers, he understood; but then he apparently 
forgot all about giving me the difference, but simply said in what way 
they were alike. 

@. Allright. A. Then there were certain verbal absurdities 


that I gave him -- You say you do not object if I read this? I cannot 
recall it. 
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Q. Just state what you asked him. A. Well, right 1 now I cannot 
recall the exact questions that I did ask the individual. If you wish to 
see the blank, you may see it. I have given his answers here. 

"We are concerned now with verbal absurdities." 

Here is one question I asked him: "An engineer said that the 
more cars he had on his train, the faster he could go." 

lasked him what was foolish about that. He said, "More cars 
can give him more speed," and then he replied "I don't know." 

Another question was: "If a fireman rushed to the fire, and, 
after smoking his cigar, put out the fire''-- I asked him what was foolish 
about that. | 

He replied, "He just put out the fire." 

Another statement was this-- an absurdity: They found an old 
skull recently in Spain, which they believed to be that of Christopher 
Columbus when he was about ten years old. | 

I asked him what was foolish about that. 

And his reply was, "Old skull-- he is dead, too.” 

I do not know the significance of that answer. 

Another question was, 'We saw an iceberg that bad been entirely 
melted by the warmth of the Gulf Stream." 

His reply was, "I don't know about that." 

Then I also tested him-- I am taking these from various age 
levels-- I tested him for his memory span-- his ability to repeat digits 
reversed. I said to him, "I want you to say these numbers backwards. 
If I should say 415, you will say 514," to be sure that he understood. 

And then I said to the individual," Now, be sure and say them 
backwards." I said, "8526. He revised it to "6528." 

Again I said, "4937." 

The individual replied, ''37349." 

I said to him again, 3629" and he simply repeated "3629." 

Then I had him make change. I said to him, "If you should buy 


four cents worth of candy and give the storekeeper ten cents, how much 
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change would you get back ?" 

His reply was, "Six cents." 

Further, I said to him, "If you should buy twelve cents worth of 
candy, and if you gave the storekeeper fifteen cents, how much change 
would you get back?" 

His reply was "Four cents." 

Further, I asked him, "If you should buy four cents worth of 
candy and give the storekeeper twenty-five cents, how much change would 
you get back?" 

He said "Twenty-two cents." 

Some other questions were: "What makes a sailboat move ot 

He said, "There is a motor to pull it.” 

MR. VILAS: What is that ? 

THE WITNESS: There is a motor to pull it. 

My question was, "What makes a sailboat move te 

‘There is a motor to pull it.” 

I asked him what he should do if he found on the street a child 
three years old-- a child that had been lost from his parents. He said, 
"T would not know.” 

I could not determine whether he would not know what to do, or 
whether he would not know; but I gave him credit for that, at any rate. 

I asked him -- I beg your pardon; that is an answer to some other 
question. He got that one correct. The reply was to the question, ‘What 


would you do if you found on the streets of the city a three-year old child?" 


His reply was, "I don't know. I never found one.” 

He said that he did not know, that he never found one. 

Then we had some picture absurdities. A man is walking down 
the street, in this picture, with an umbrella. It is raining hard, but the 
umbrella is back off the man's head, and is on his shoulder. 

I asked him what was foolish about that picture. 

He said, "A man with a parasol. He has got it off him'-- which, 


of course, is correct. 
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Then a man was shown sawing wood with the back of a saw. I 
asked him what was foolish about that. | 

He replied, "He is sawing wood. He is supposed to have it in 
a rack." 


That, he said, was the absurdity in that picture. 
Then there was a picture of a dog chasing a rabbit, The dog was 


approaching in this direction (indicating) and coming straight this way, and 
the rabbit was running that way, at about that position (indicating. ) Iasked 
him what was foolish about that picture. 
The reply: "Rabbit has got the lead on him." 
Then there was a man and a woman sitting outside of a house. 


I believe the man was reading a newspaper and smoking, and it was raining-- 
pouring down rain. I asked him what was foolish. | 

He said, "I don't see anything. He is smoking a pipe." 

That was his reply there. 

Then I read a story to the individual--I can't remember the story 
itself; I cannot remember it exactly as it was given. But he failed to 
answer sufficient questions about the story to get credit for it. 

And now we come to the age at which he passed all of the tests-- 
at the year five, at which he passed all the tests. One was the picture 

completion of a man. He completed the picture. | 

Then there was a paper folding test and definitions test. I said, 
"Give the definition of a baseball and a hat and a stove." ! 

Then the individual had to copy a square. He was. ‘able to do that 
all right. Then there was a test of repeating sentences: "J oan wants to 
build a big castle in her playhouse." 

We, of course, told the individual to repeat exactly what we said. 
He was able to repeat that. 

‘Pom has lots of fun playing ball with his sister." 

He was able to count four objects. 

Going a little higher, to age six, he was unable to: ‘Copy a bead 
chain from memory; he was unable to tell what was missing in certain 
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mutilated pictures-- an ear was missing from a rabbit, and a finger was 
missing from a glove, and so forth. 

He was able to get the maze tracing test all right: "Here is the 
boy and there is the school." He is to get the boy to the school in the 
shortest way, without getting off the sidewalk. He was able to get the boy 
there all right. Here (indicating) he went a long way. That was a failure; 
but he had to pass only two of these items, in order to get credit for this 
test. 

In this one (indicating) he took him to school the correct way also. 

Those are the only questions I asked him. 

There was a vocabulary test, also. I asked him the definition 
of an orange. 

"Oranges is an orange." 

Envelope: "To mail a letter in.” 

Straw: "Broom straw.” 

Bottle: ‘Bottle of water.” 

Tap: "Shoe tap.” 

Gown: ‘What you sleep in.” 

Eyelash: "Like your eyelash on your eye.” 

Roar: " Automobile will roar." 

Scorch: "Burning." 

Muzzle: ‘Put them on mules." 

Paste-- he did not know. 

And then he did not know the meaning of lecture, Mars, skill, 
juggler, brunette, peculiarity. 

Q. And your conclusions, Doctor, are based on the answers given 


to those questions? A. My conclusion is not based entirely on the answers 


given to these questions--not entirely. 
Q. That fixes the mental age, does it not? A. Yes, this fixes 


the mental age of the individual. 
MR. KROUSE: That is all I want to know. Thank you very much. 
REDIRECT EXAMINATION 


BY MR. VILAS: 
* * * * i * 

Q. Doctor, in your examination of this witness and your testimony 
here, do you receive any pay or do you expect to receive any from the 
Government or from the petitioner, James Bostic, other than the usual 
witness fee of perhaps two dollars? A. I do not. 


MR. VILAS: That is all. 
* * * 


ERNEST Y. WILLIAMS 
was called as a witness by and on behalf of the petitioner and, being first 


duly sworn, was examined and testified as follows: 
366 DIRECT EXAMINATION 
BY MR. VILAS: 

Q. Your name is Dr. Ernest Y. Williams? A. Yes, sir. 

Q. Will you state your training, Doctor, and your particular 
field of work, and tell us what it is? A. I graduated from Howard 
University in 1930, and spent one year doing post-: -graduate work at St. 

Elizabeth's Hospital; three years on a fellowship from the Rockefeller 
Foundation. ! 
* * * * * 

THE WITNESS: I say I spent one year at St. Elizabeth's Hospital, 

in 1930 and 1931, doing post-graduate work. 
BY MR. VILAS: 

Q. What other or further training? A. And two years-- 

Q. (Interposing) What is that? A. And two years ona fellow- 
ship from the Rockefeller Foundation, in 1931-1933, and in Columbia and 
Bellevue and Cornell medical schools. 

Q. What is your present work? A. Assistant professor of neur- 
ology and psychiatry at Howard University. 

Q. Assistant professor of neurology and psychiatry at Howard 
University? A. Yes, at Howard University. 

Q. Are you a doctor of medicine? A. Yes. 
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Q. Did you in the course of your work, as such psychiatrist 


and neurologist, make an examination of James Bostic, sitting here 
(indicating ?) A. Yes, sir. 
367 Q. When did you make that examination? A. I don't recall the 


exact date-- some time in March. 

Q. What is that? A. I don't recall the exact date--some time 
in March. 

Q. Did you make that examination alone or with anybody else? 
A. In conjunction with D. Carmichael and Dr. Bruce, I think his name is. 

Q. Dr. Bruce? A. Yes. 

Q. How many times--if more than once--did you examine him ? 
A. Just once -- for about two hours. 

Q. As a result of that examination, will you give your findings, 
if you have any? A. (Producing 2 paper) The patient was examined; and 
the headings under which these discussions took place were divided into 
four parts. 

Q. They were what? A. The headings were divided into four 
parts. 

MR. KROUSE. Doctor, I do not think the jurors on the end, here, 
(indicating), hear you at all. You will have to keep your voice up and 
speak a little slower. 

THE WITNESS: I say the examination was divided into four 
parts. The first part comprised crime and the factors pertaining thereto. 

368 The second, personal factors; and under personal factors, we 
investigated the reaction to conventional standards, social adaptation, 
sex life, and general habits. 

The third factor was the general survey of the instinctive and 
the emotional equipment and attitude of the patient. 

And the fourth part was personal history. 

BY MR. VILAS: 

Q. Would you state your findings under those heads, if you have 
any? A. Under the first part--with respect to crime--we had to rely 
largely on the patient's statements since we had no means of finding where 
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the other parties who were present at the crime were. 

Bostic’s statement at the time was that he had been drinking, 
had been very much depressed, that he took alcohol to pep him up, that he 
went into a store, and fell against a woman; that she came outside and 
called her fiance, and both of them swore at him; that he followed them, 
and as he was going into a house, he thought the man made an attempt to 
withdraw something from his pocket; and he thought he ro draw first, 
and shot his man. | 

The reasons given by the patient for this were, one, , that he had 
been cut in his head once before and that no one was going to cut him again. 

We thought that this statement was inadequate, and we asked him 
for another reason. | 

He said, "Well, the man was coming after me." 

We asked him, still, if he had another reason. Well, he said he 
was scared, anyway and "I wasn't feeling well." | 

We asked him what he did after that. 

He said, 'Well, I was scared, and I ran away. And when I felt 
all right, I came back." | 

There was no emotional reaction whatsoever, no incline of re- 


morse. His response to the whole situation was seemingly totally in- 
adequate. 

The presence of his gun was another factor we astied about; and 
the gun seemingly was a hangover from the South. He told that the boss 
generally gave the best men on the farm guns to carry, as a matter of 
protection. He was never one of that group; and it seemed that when he 
came up here, when he had money, he thought it would be a! big thing to 
walk around with a gun, and therefore he bought a gun. In other words, 
the gun in this matter seemed to be an irrelevant factor. 

As far as the matter of personal factors was concerned, this 
patient seemed to have conformed as best he could to social requirements 

in the city. He had limited ability, and that limited ability confined him 
to a certain stratum of life. His behavior, however, at intervals seemed 
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to border on definite manic reactions. He did not seem to get along 
very well with other people. He did not mix very well; he did not go to 
dances or parties; he did not attend movies. Seemingly, he worked and 
slept and visited a pool room on certain occasions, according to his 
statement. 

There was no effort to save anything particularly, from a social 
or economic point of view. He stated that he did not make enough to save 
anything from. Vv 

There were no intimate friends, except some of his cousins. The 
environmental contact was poor. He seemed to get along well with others 
until these spells, seemingly, came upon him. 

Talking to him, one could not find any evidence of any family 
attachment at all. It was almost beast-like, if one might describe it, 
as far as his reactions to others were concerned. 

He believed that a person should take what he wanted, if he 
wanted it bad enough. Of course, that might be a good philosophy. 


He never had much of a family life, according to his statement, 


so that the finer and more tender instincts of human life, as far as a 


brother and sister and so on are concerned, were definitely absent, as 
far as we could find from the examination and discussion with him. 

As far as his sex life was concerned, he was not hesitant in this 
matter at all. The usual prudery that one finds was definitely absent. 
There was somewhat of a tendency toward praggadocio, although that may 
be part of his behavior. He poasted of the girls he had left; but after each 
one, he would become even more depressed, seclusive, and would drink 
more excessively. 

During these drinking episodes, quite often he had what one 
might term hallucinations. 

His reasons for leaving these girls were very significant. The 
reasons that he gave--the obvious ones to him--were that the girls were 
not true to him, that they had other friends, as well, and that he com- 
pensated by having other girls. 
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The truer reason or the more psychological reasons, from this 
examination, first of all, were his sexual life was definitely inadequate; 
there was definite history of impotence--what we call impotentia voluptatis-- 

371 that is, the patient was unable to have sexual gratification during the act. 

372 On other occasions we found there was what we call impotentia 
coeundi, which was failure to obtain erection; and because of these sit- 
uations, the patient became very much depressed after these conditions 
and drank rather excessively. | 

We also found out that during this period he resorted to mas- 
turbation, as.an emotional outlet. 

These conditions--in our estimation--produced very definitely 
marked feelings of inferiority, and the patient compensated for this re- 
action, or over-compensated, by adopting a braggadocio attitude. 

The patient gave us a history, as far as his work is concerned, 
of going to work around nine years of age and doing odd laboring jobs on 
the farm of a white man in the South--a man by the name of Tecum, I think 
the name is. The monetary consideration seemed to be unimportant. 

Just so he was working, seems to be O. K., unless ill, he worked steadily 
at such jobs as he could get. 

In Washington he said he worked at a lumber yard or odd 

laboring jobs, or worked for the W. Pp. A. There was no evidence that he 
wandered around, however. He came to Washington, he oat largely on 
the suggestion of some of his cousins. 

Since he has been here, he has heard voices while he was sleeping, 
things telling him to go back to the South, to stay with this man that he 
left; but he has always, in talking back to these voices, told them that he 
would never return to the South because he would not work fourteen hours 
a day again, while he can work five or six hours a day in Washington. So 
in that way he decided; and he told these voices that he would never return. 

373 We found that the outlet of emotional life was definitely restricted 
and rigid. These attacks seemed to have been flight into unreality. He 


was suspicious, on several occasions, and thought that the Government 
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sent me over to Gallinger Hospital. He could give no reason for it, 
except he thought that the Government would send us over there. He . 
thought, on one occasion when we asked, further, "Why do you think 
the Government would send us away?" -- he said, "Well, maybe they 
send you fellows over here to prepare to kill me. 

His educational life seemed to have gone as far as what he 
termed "the third reader" -- which does not necessarily imply the third 
grade. The third reader, as we understand it, is that in some parts of 
the South their educational system is definitely poor, as far as negroes 
are concerned, and consists of reading certain books. There is a book 
assigned to the first grade, and a book assigned to the second grade, and 
a book assigned to the third grade; and you read those books, without 
the complementary factors which go to make up a proper education; and 
his history, as far as we could get it, went to the third grade or third 
reader. This book, as far as we could determine, he found difficult to 
manage; and the teacher told him it was useless for him to continue to 
school, according to his terminology. And his aunt took him out of school 
and turned him over to Mr. Tecum, and he went to work on the farm at 
nine years of age. 

During this test the patient showed definite evidence of what we 
call echolalia--repetition of what we asked him. We asked him, "What 
is this?" 

‘What is it?" 

The repetition was repeated on numerous occasions. He was 


definitely rambling. 


He was given the numbers 342 and 194 and 426, and was asked 


to repeat them, and could not. 

He was given one of Aesop's fables, the one describing where 
the donkey went to the water, and with the cotton on his back, and we 
asked him to repeat it; and he was unable to do that. 

In another instance he was given a story that was absurd, to see 
if he could tell what the absurdity was; and he was unable to pick up that 
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particular absurdity. Immediate recall, as far as we found, was very 

fair. His school knowledge was exceedingly poor. His memory for remote 
events was very good--that is, as far as his own personal life was concerned, 
he could recall many instances pertaining to himself. When he drew away 
from himself, however, we found that he had no iliac) recollection, 

as far as the rest of his life was concerned. 

He gave the episodes associated with epileptic seizures -- 
what seemed to be epileptoid seizures in later life. It was possible for 
us to catch him on certain catch questions. He seemed many times to 
be preoccupied. His behavior reaction on the whole, as far as we could 
observe from our observation, would remain very much that of a child 
of about eight or nine years of age. 

Because of that fact, I was impressed that a definite mental 
reaction test and I. Q. be made of this patient--which was done at a later 
date. The personal reaction of the patient: The patient admits most of 
the diseases of childhood--measles, mumps, whooping cough, and "spelis" 
as he termed them, as far back as he could remember. As he grew older, 
these became less frequent, but the pressure became more frequent, so 
that in lieu of these spells he had what we call epileptic equivalents or 

epileptic furors; that is, instead of having epileptic seizures, 
often these patients go through the very difinite manifestations, sometimes, 
of what we call procursiva epilepsy--running off; or sometimes they have 
short fainting spells; or sometimes they go out altogether, or sometimes 
just evidence of violence, as characteristic. | 

Due to his depression, he quite often thinks that Jesus, his 
mother, his father, and this old man in the South are going to come to him; 
and ever since he has left the South, he said, people--at least, even while 
he was in the South--people used to refer to him as "Crazy Jim", I think 
it is. | 


Then he told of these voices and of these objects that he would 
| 


He slept rather -poorly. 
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Instances of these definite epileptoid seizures, as one might call 
these epileptic equivalents, were once, on one occasion, choking a boy 
who was sitting beside him; ina second instance he jumped out of a 
second story window, and had to be taken to Casualty Hospital. 

Another instance was in attempting to destroy furniture in a 
room, and he was forcibly restrained, while doing so; another instance 
was kicking and slapping his sweetheart; and the father, I think, gave 
him a cut in the back of his head--the cut that he thought had something 
to do with this shooting-- whether or not, I cannot tell. 

And lastly I mentioned that he served some 60 days in prison 
for those things. In prison on one occasion, during one of these same 
seizures, he struck a guard with a chair; another time he attacked one 
of the inmates; and another time he attacked another guard; and another 
time he damaged Government property--exactly the nature of the property 
I cannot tell; another time, disrespectful to an officer. 

In many instances during his sexual excitement he was seen 
masturbating. 

Punishment seemed to be no deterrent or seemed to have no 


effect in these cases. 


The seizures, from the history given, usually you give the 


history a value of about 60%, your examinations about 30%, and laboratory 
data about 10%. 

From the history data that we got in this case, it would seem 
as if these seizures are confined largely to the grand mal pattern, and 
later became what we call epileptoid zelotypia. 

The general behavior impressed me as being usually on a feeble- 
minded basis, and because of that I requested a Binet-Simon test, which 
at that time was performed by Professor Watts, one of my associates; 
and he gave an I. Q.--of, I think, about 41, if I recall correctly, and a 
mental age of about six; that his behavior, as far as we were concerned, 
was usually on a 6-year level--almost like using an automobile and putting 
in a midget engine to work. 


135 


From the family history, the father died when the patient was 
about two years old, and the mother died when the patient was about six 
years old. One sister died in 1920 of convulsive seizures. From the 
description given us, it sounded very much like status epilepticus, which 
is persistent seizures for as long as 24 hours--maybe as many as two or 

three hundred seizures. 

Summarizing this case, therefore, we thought from ihe information 
given us that we had a history of an individual with epileptoid ‘seizures 
which later developed into epileptoid equivalents, with viciousness which 
characterized in this case the behavior which on one occasion probably 
resulted in a shooting episode; second, little recollection of them, and 
punishment no deterrent effect, as far as can be seen in the present; the 
history of alcoholism, to boost up his depressed spirits; a history of 
attempts at excessive masturbation; there is evidence or organic infer- 
iority and alcoholic depression; marked intellectual impairment which, 
from a psychological study, gave him a level of about six years; lack of 
adequate emotional feelings to a given situation; angered easily; a history 
of suspiciousness and inadequate interpretation of facts; hallucinations and 
illusions and tremendous outbursts of strength when angry; ee reasons 
for crimes committed. 

Because of these factors, we made a diagnosis of epilepsia with 
psychosis--the psychosis being mainly of a manic nature. 


* * x * le 
| 
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Washington, D. C. 
Thursday, May 16, 1940 
* * 


* * 
DIRECT EXAMINATION (Resumed) 
By Mr. Vilas 


* * * 
Q. onaee your Caen aniiigs then, of insanity, Doctor, will you 
state whether or not, applying the word as you did to this subject, he 
would be able to distinguish between right and wrong? A. I think right 


and wrong is only one of the phases as far as insanity is concerned. 
There are intervals or periods through which every patient passes that 
he is able to distinguish between right and wrong, but it is the persistent, 
periodic emotional or mental deterioration or mental upset over a period 
of time that we call, we characterize, as insanity. There are periods in 
between that the patient will be quiet, rational, and then that lasts fora 
time, and then the patient has these very definite upsets. It doesn't mean, 
because an individual is insane, that he doesn't have periods of rationality 
at all. That would be a very definite mis-statement to think so. 

Q. Do you think that this subject has that type of insanity, then, 
that you have just described? A. I believe so. 

Q. Do you believe, under the analysis that you gave, detailed, 
that he would be able usually to understand the importance, the relative 
importance, of matters and happenings going on around him, especially 
if those matters and happenings were incidents of some importance? 
A. I think I stated yesterday afternoon this fact, that Bostic, as far as 
we discovered, had a very definite limited mental capacity. In certain 
instances the patient is more concerned with things pertaining to him- 
self than things in the environment around in general. Those things are 
such as cannot touch his life; only things as they pertain to the individual 

that he would remember, would recall, because they mean some- 
thing to him. It is an attempt of the organism, in the beast, to perpetuate 
life, and in its attempt to perpetuate life the things that mean something 
to that life are remembered. Other things are absolutely thrown aside. 
There is no attempt to sympathize them because there isn't the ability 
to do that. 
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Q. Yes. In your analysis of him what province do you make to 
the history of the individual? A. In all cases, as I stated yesterday 
afternoon, we put 60 per cent evaluation on a history. 

Q. If it should appear that 19 witnesses here have testified -- under 
oath, of course -- to have known Bostic a number of years, most of them 
from childhood and some from birth, and should have testified to chronic 
recurrent epilepsy and to mental inferiority, and finally to their laymen's 
opinion as to insanity, would that have any weight or bearing upon your 
analysis? A. Yes, it would. Fortunately, laymen can many times tell 
as much as the physician or the doctor as to just the mentality of the 
patient. They may not use the exact words that we use, but; they are 
not so stupid about those things. They really know, in probably many 
instances, as much about them as we do, except they do not use the same 
terminology. 

Q. If the patient has epilepsy, as you have stated, what form, if 
there is a form, Doctor, do you ascribe tohim? A. I didn't get you, sir. 


Mr. Vilas: Will you repeat the question? (The pending question, 
as above recorded, was read by the reporter. ) 


A. From the history given it would seem to conform largely to 
the petit mal type -- I mean the grand mal type. I beg your pardon. 

Q. Is the grand mal type the more serious form of epilepsy or 
not? A. Well, I don't know if it is the more severe form, except it 
depends on just what you mean by severeity. If you mean by severity 
the physical reaction, yes. It you mean by it persistency, ! no. The petit 
mal form probably would be where the patient has perio: ‘of uncon- 
sciousness just for a couple of seconds, probably is the most severe 
form in that it never stops. The grand mal type may or may not stop. 
So it depends on just what you mean by severity. | 

Q. From your observation of James Bostic and from the history 
as you have been able to obtain it have you an opinion, Doctor, as to 
whether or not he is growing worse or growing better of epilepsy and 
consequent insanity? A. That would be a very hard question to answer, 
for this reason, that one cannot evaluate findings of a patient unless you 
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have had him long enough under your control to evaluate those things. 


I believe the District officers or somebody like that could better tell 
that particular factor, The most we can say is, on the basis of what 
we have seen there is no improvement. 

Q. Yes, sir. Perhaps you stated yesterday -- I don't have it in 
mind; I will ask it now because I don't -- Did Bostic tell you at the jail 
when you examined him that he had attacks at the jail frequently or 
occasionally? A. Occasionally. 

Q. Yes. Did he describe those attacks? A. No, he couldn't 
describe them. All he said is he realized that he had been some place. 
Many times he said he felt as if he had been some place far distant and 
coming back to himself, that he didn't describe anything at all. He didn't 
know what had occurred. 

Q. I he were confined, Doctor, in what we call solitary, asa 
condemned prisoner, for 23 hours a day, state whether or not he might 
have recurrent attacks of epilepsy without its being observed by out- 
siders. A. That is a possibility. 

Q. In the grand mal type of epilepsy will you state some of the 


most conspicuous features of its manifestation? A. The typical grand 


mal epilespy as we know it generally starts with what we call an aura, 

a-u-r-a. Anaura may be of any kind: may be visual, may be hearing, 

may be bright lights, may be gastrointestinal, and one recent case I 

had started in the finger (indicating). It may be of any type. This is 

the first indication the patient has that he is going to have this seizure. 
In many instances, however, the aura is of such a short nature, 

it may be a few seconds before the patient realizes-- (The witness 

snapped his fingers.) -- he passes out like that on the floor wherever 

he may be. During this attack he has what we call a tonic contraction 

which lasts about 30 or 40 seconds and which is rather tense (demon- 

strating). Following this tonic contraction there is what we call a clonic 

contraction, which is an alternation of tonic contraction and relaxation. 
It is during this period that he may bite his tongue, urinate or 

defecate, froth from the mouth; and if he is very, very light skin colored 
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or maybe white, you might see a definite discoloration of the face. 
Following this reaction quite often the patient from sheer exhaustion 
falls into a sleep, but he may not do that. Quite frequently following * 
this period he becomes exceedingly excited and during this period may 
go about and do different things of violent nature, of which he has little or 
or no record. Or. you might get what we call ss asa ag for a long 


a 


period, maybe two or three days of confusion. ‘ 


Or in many instances, as described by Kinnier, Wilson, and 
Jelliffe, instead of having the epileptic seizure as such, a typical seizure, 
the patient would only have a transitory seizure, and it may|last about 
30 seconds or 40 seconds, and following this seizure he becomes eerces 2 
ingly violent. In fact, many men believe, like Gillespie and the late Dr. 
White of St. Elizabeth's, that the less severe the grand maljis, the more 
reaction you might get because this furor, having not spent ! itself in the 
epileptic seizure manifests itself in a violent furor which might take its 
form in a violent reaction and break up things, like a light. 

Now, that is one of the characteristics of what we call an epileptic 
equivalent, as described by White and Jelliffe, or as denied by equal 
authority, Kinnier, Wilson, and Collier. That is what we call the epilep- 
tic equivalent and epileptic furor, all based on the petit mal -- I mean 
the grand mal type of epilepsy. During these periods quite often there 
are evidences of hallucinations and delusions. 

386 Q. If this patient had, as has been described from the witness 
chair and as he stated to you, hallucinations, if he heard singing frequently, 
if he heard his mother's voice, if he heard, as he says, Jeaus Christ 
occasionally talking to him, if he occasionally saw his mother's face 
and the face of Jesus Christ on the wall, does that or those observances 


which appeared to him, have to you any particular significance as denot- 
ing either epilepsy or insanity, or both? <A. Well, asI stated previously, 


in many cases of epilepsy and/or epileptic seizures hallucinations are 
quite common, but when seen outside of epileptic seizure they are more 
or less associated with evidence of a psychosis. 
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Q. What is your opinion, under your study and observation, Doctor, 
as to the effect, the general effect, of the grand mal type of epilepsy on 
the mentality of the patient? A. That is variable. In some instances it 
produces very severe reaction to one portion of the brain that we refer 
to as Ammon's point, which is in the rear portion of the temporal lobe 
of the brain. Alzheimer, a German pathologist, has found definite 
deterioration and destruction of the brain in that particular portion of 
the brain known as Ammon's point. In quite a lot of these cases there 
is destruction there, but it doesn't follow that all cases have this partic- 
ular pathology. 

Q. State whether or not there is always some emotional nervous 
disturbance connected with the grand mal type of epilepsy. A. There is. 

Q. Is there a considerable percentage, Doctor, of cases of the 
grand mal type of epilepsy which result in hopeless insanity? A. Well, 

the latest census gives that in the United States we have about 
400,000 insane or psychotic cases. Of that proportion 10 percent are 
known to be epileptics; that is one in every ten. 

Q. Then, the disease of epilepsy, it is true, is it not, is toa 
considerable degree a nervous and consequently a brain affection or 
disorder? A. Inall cases the nervous system is involved in some 
form or other. 

Q. Yes, sir. A. As to the severity, it depends largely on the 
type or the etiologic factor. 

Q. If it should appear, as it does here, Doctor, that this subject 
began to have epilepsy before he was a year old, while in his mother's 
arms, and had recurrent attacks throughout his youth, would that be an 
indication to you as to the probabilities of the epilepsy having been 
inherited? A. The percentage of inherited epilepsy is very small, 
about -- some authorities give 7.6 per cent. Kraepelin gives 7.6 
per cent epilepsy being inherited, while Notkin gives 28 per cent, 

Now, those figures, of course, are variable. It depends on your clinic. 
It depends largely on where your clinic is located, the type of people that 
you meet, and the things that are inherited in that particular soil or 
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neighborhood. It is very difficult to quote figures because you have to 
take into consideration the facts indigenous in that particular soil or. . 
that particular neighborhood. 
* * * * *! 

Q. E it is true that this subject had epilepsy from extreme infancy, 
a few months old, and had recurrent attacks all through childhood and 
youth, would that have any significance to you in showing a more severe 
type of epilepsy than would be the case if he developed this epilepsy in 
his teens, after he was twelve years old, say? A. I don't think you can 
evaluate it from that viewpoint. You see, it would largely depend on 
what caused it. If he developed it around twelve, from a brain tumor, 
probably it would be a severe thing, while if it starts from early youth 
it may not mean anything, because when it is a form called pycnolepsy it 
starts around four years until about twelve and disappears. "It would 
largely depend on what the cause is. However, it has been known that 
in cases where epilepsy has developed in relation with mental deficiency 
of any form it is usually a hopeless case to treat. 

Q. Yes. Has there been discovered at this time, Doctor, any 
positive, sure cure for epilepsy? A. Well, a claim has been made that 
it is 10 per cent have been cured. ! 

Q. Of the grand maltype? A. Itall depends on what causes it, 
if you can find the cause. There is a possibility that some ot them can 
be cured. 

Q. If you can find the cause and then remove the cause? 

A. (The witness nodded his head.) 

Q. It is true, is it -- or is it not -- that the overwhelming 

majority of-cases of epilepsy develop before the age of 20 years? 


A. Yes. 
* * * * * 


| 
Q. Very well, then. Will you -- can you characterize it and 


name it, that machine? A. Electroencephalogram. | 
Q. What is that? A. The electroencephalogram is ‘a machine 
recently devised in this country by Lennox and the two Gibbs, husband 
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and wife,of Harvard. It had been used previously by Jasper and Bronk 
of Montreal and developed by Adrian in England and by Detlev Bronk of 
Pennsylvania, and the aim of this machine is similar to another machine 
called the electrocardiogram. One electrode is put into the tip of the 
ear (indicating), and another one is put into the top of the head, and you 
get the waves, electrical waves or electrical impulses that pass through 
the brain, are recorded on a sheet of paper by a fingerlike projection 
on the wheeling drum. This particular wave is true of each particular 
type of seizure. In other words, everybody that has a grand mal type 
of epilepsy would give this particular type of wave. It is something 
like a — serrated, just like the teeth of a saw, only on the down plane 
you have a little jagged edge and on the up plane occasionally you have 


a little jagged edge. If you take your saw teeth and turn them up like 


the fingers (demonstrating), you get a picture, and on each wave of the 
machine you get a little jagged edge, and sometimes on the down plane 
you get a jagged edge. That is true of the epileptic — I mean of the 
picture you get in the grand mal type of seizure. 

391 In the petit mal you get a different type of picture. You geta 
curve, a sharp spike, and maybe you get a wave on the downward 
spike, and you get a little wave and you get a straight line. In the period 
between then you get almost an undulating figure, like — just like — just 
like how you would make an "m,"' go up and down, and soon. You get 
that sort of figure in the interval between, with the few sharp spikes, 
which means that the patient is over this spell and having a normal 
period. However, this must be considered as very significant: that its 
a laboratory test; and this much is true of it: if you get the individual 
in between the spells — 

Q. By “the spells" you mean the attacks? <A. Yes. 

Q. Yes. A. (Continuing)— he may register a normal picture 
like anybody else. You must get the individual during the seizure to get 
the typical picture, or else you must induce an epileptic seizure to get 
this typical curve. If you get the individual in a free interval he is likely 
to get a flat curve or normal curve like anybody else. 
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So you say this about it. If we get it to support your argument, 
well and good. If you don't get it it doesn’t prove anything. | 

Q. Thatis— A. (Interposing) That has been the sum and sub- 
stance of the recent article written in the Archives of Neurology and 
Psychiatry by Gibbs, wife and husband, and Lennox, of Harvard, and 
Jasper and Bronk, who is now in Montreal with Dr. Pennfield. 

392 Q. Then the deficiency and the conclusiveness of the test depends 
entirely, Professor, or Doctor, upon the time when it is applied? A. 
Yes, that has a great deal to do with it. You should evaluate that simi- 
larly as you evaluate the Wassermann reaction. If you get the Wasser - 
mann and an individual has syphilis — you have the history and the 
clinical signs of syphilis and you get a positive Wassermann, well and 
good. If you don't, you treat him for syphilis just the same if he has the 
signs. It helps you if you have it. If you don't, and you have evidences 
of the matter or the history or what not corroborating it, or you go 
ahead just as though you didn't have it. 

Q. In other words, if the application of this instrument—and Tu 
have to get you to pronounce it for me when I need to —when that is ap- 
plied, if the result be negative that does not necessarily prove anything? 
A. That is, if you — if you don't get it during the attack. If f you get it 
during the attack it should register — 

Q. (Interposing) Yes. A. (Continuing) — like anyone else. 

Q. If you get it during the attack the result is positive and fairly 


conclusive? A. Yes. 
* 


Q. You, as a noted expert, Doctor, receive very high pay here 
as a witness, do you? A. Well, not that I know of. 
Q. How much, if any, pay have you received so far or do you ex- 


pect to receive? A. I don't know what the pay is. I volunteered in 
this work, to assist in this case, but I don't know about the pay. 

Q. Yes. A. I never asked for any. | 

Q. You never asked for any. And you did this at my: request? 


A. Yes. 
* 
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394 Q. Yes. In the personal appearance of this subject, Doctor, his. 
talking, what we usually call his looks, his form and manner of speech, is 
there anything that would reinforce, that might substantiate, the history 
given otherwise, that he is afflicted with epilepsy? A. I don't think we 


can go by facial expressions at all. Ina recent poll some of the out - 


standing characters in this country were shown to some medical students 
in one school, and I'm -- I am ashamed to state that some of the outstand- 
ing characters were thought to be criminals, so we can't go by expression 
of the face at all. 

Q. Yes. A. Wholly unreliable. 

CROSS-EXAMINATION 
By Mr. Krouse: 

* * * * 

399 Q. He described to you the murder in detail, did he not, Doctor? 
400 A. I don't know how detailed it was. 

Q. Well, he told you certain facts, didn't he?. A. That is right. 

Q. He told you about going into the store, did he not? A. Yes. 

Q. And that he had some trouble there with a girl? <A. That's 
right. 

Q. And that they came there? A. Uh-huh. 

Q. And they had somebody with them on the street; he thought this 
man was going to assault him, said that he thought he put his hand in his 
pocket to take something out, and that he shot him? A. Yes. 

Q. He told you all that, didhe not? A. Yes. 

* * * * 

Q. He didn't. Now, Doctor, I heard you mention a while ago the 
term "pycnolepsy.'’ Will you explain that to the jury, what thatis? A. 
Pycnolepsy is a type of epileptic seizure Synonymous, according to some 
men, with petit mal, in which you have transitory periods of uncon- 
sciousness, just a short period, coming on in children between the ages 
of four and twelve, and usually disappearing of itself around twelve 


401 years of age. 
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Q. Now, isn't it a fact, Doctor, that epileptics will go.as long as 
five, ten, to thirty years without having an attack? A. Five? 

Q. Anywhere from five to ten or even as high as thirty years with- 
out having an attack. A. I can't support your higher figure. 

Q. Iam just asking you that. What figure can you support? A. 
Well, they have gone as long as maybe two years, three years, without 
an attack. 

Mr. Vilas. I didn't get that last. 

The Witness. I say they have gone as long as two years, three 
years, without attacks, but as far as five and ten and thirty years, I don't 
know about that | 

* * * * 

Q. Now, Doctor, what percentage of epileptics have mental 
deterioration? A. Well, I think I stated previously that there are now 
in the United States about 400, 000 cases of mental diseases in all the 
hospitals of the United States. Of that proportion ten per cent of the 
cases are known to be epileptics. 

Q. Well, I don't think that answers my question. What percentage 
is mental deterioration? A. No figures are given for that; 

Q. You have no figures on that? A! Well, I state it this way. 
The recent figure says that the number of epileptics is ‘gees per 
thousand. 

Mr. Vilas. The number is what? | 

The Witness. Three per thousand. 

By Mr. Krouse: 

Q. Now you are not answering my question, Doctor. ‘You are 
saying three per thousand. I asked for percentage. I said isn't it a 
fact that ninety per cent of epileptics are in the community ' large? 

A. I don't know it by that figure, I said. 

Q. What is that? A. I don't know it by your sake: 1 know it 

by the fact that there are three per thousand here in the United States. 


Q. Well, now, you are an assistant professor in psychiatry, are 
you not? A. Absolutely. 
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Q. And you proclaim yourself as an authority and having read all the 
authorities on psychiatry? A. Ido. 

Q. And you cannot answer that question, the percentage? A. I 
said I couldn't tell you ninety per cent. 

Q. Very well. Now, isn't it a fact that not over twenty per cent 
of epileptics are deteriorated to any marked degree? A. Isn't it a fact 
that only twenty per cent? 

Q. Not over twenty per cent. A. It depends on your authority 
again, not - 

Q. (Interposing) I am asking you the question. Just say yes or no 


or you don't know. A. I couldn't answer you yes or no. 


Q. Very well. A. I say it depends on your authority. 

Q. Very well. Now, isn't it a fact that less than ten per cent are 
psychotic? A. AgainI say, it depends on your authority. 

* * * 

REDIRECT EXAMINATION 
By Mr. Vilas: 

* * * * 

Q. And if it be true that, not knowing another Negro, not having 
seen him something like ten minutes before, if as a result of a slight 
altercation he felt or seemed to feel that the other man was likely to pull 
something from his pocket to cut him, and he quickly shot him, without 
knowing his name; and if, further, during that entire day — 

* * * * 

Q. Now, then, and if during the entire day on which the shooting 
occurred he had done nothing, had refused to work, had secluded himself 
from others and spent the time in cursing and refusing to eat or otherwise 
talk, would this outbreak, this shooting, be such an occurrence as might 
reasonably be expected from one.in his mental and physical condition? 
A. Absolutely. We know very definitely in many of these cases preced- 
ing one of these attacks these patients are quite often engulfed by horror 
or fear, and during this period of horror or fear they quite often commit 
very gross attacks of violence and the like during that period, may take 
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flight during the same period, and when this period of depression or 
flight is over they return to normalcy, return to the neighborhood as if 
nothing had happened. 
: r 
Thereupon | 
DR. WHITTINGTON H. BRUCE 
was called as a witness for and on behalf of the defendant, and having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 
By Mr. Vilas: 
Q. Your name is Wellington R. Bruce? A. i i H. 
Bruce. 
Q. Whittington, not Wellington. Well, just a short — iNow, you 
have practiced medicine for a number of:years, Doctor, have you? A. 
Yes. 


Q. Has that practice occurred in another jurisdiction as well as 


here? A. Yes, sir. The largest part of it was in Kansas City, 
Missouri. | 

Q. What special study in medicine have you had? A. Well, I 
studied general medicine, surgery, and some psychiatry. During my 
few years I held the position as medical director of the Municipal 
Hospital No. 2 in Kansas City, during that time part of my job was to 
pass on insane that were brought to the hospital temporarily before 
being sent to the state institution for insane. There were cases were 
brought in the Municipal Hospital, and there possibly a week or two and 
I, with other doctors of the staff, formed an opinion and recommended 
whether or not they be sent to the state institution for insane. 

Q. During how long a period was that your work, Doptor? A. 
Oh, about twelve years. 
Q. How long did you practice in Kansas City? A. ‘About twenty- 
five years. | 

Q. Twenty-five years. And during that period what other, if any, 
positions of prominence did you hold in the state of Missouri? A. Oh, 
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I was -- you mean in so far as the institutions were concerned? 

Q. Yes, sir, or otherwise. A. I was medical director in this 
hospital; I was superintendent in Wheatly Hospital about fifteen years. 

Q. What was that hospital? A. Wheatly, W-h-e-a-t-l-y, 
Hospital. 

Q. Superintendent of that hospital how long? A. About fifteen 
years. 

Q. Yes. Anything else? A. I was affiliated with the medical 
societies. 

Q. You were*what? A. Affiliated with the medical societies, both 
state and local. I happened to be president of both of them at different 
times. 


You were president of the state medical society? A. Yes, 


Q. Of the state of Missouri? A. The colored state medical 
society. 

Q. And how long have you — since you have resided in Washington? 
A. Just about two years now. 

Q. Yes. In addition to what you have stated, have you had occasion 


in your practice to treat — to consider and to determine in a great many 


insanity cases? A. That experience was largely in the Municipal 


Hospital in Kansas City. AsI said, that was part of my job to confer 
and examine those patients considered insane and placed temporarily in 
the city hospital. We passed on their sanity and recommended to the 
county court as to whether they be placed in the state institutions for 
insane. 

Q. That was for about ten, twelve years? A. Yes. 

Q. Have you testified heretofore a number of times as to the sanity 
of patients? A. In the county court in Missouri, yes. 

Q. Inthe county court. Have you had occasion to examine the 
subject sitting here, James Bostic, recently? A. Yes, I saw him on 
two occasions, once about the 10th of March and the latter part of March, 
possibly the 29th or 30th of March. 
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Q. And who examined him with you? A. On the first occasion 
1 -- Dr. Carmichael was with me, and on the latter occasion Dr. Car- 
michael and Dr. Williams, who just testified. 

Q. And during how long a time did you examine him? A. Oh, 
on the first occasion I imagine we was there about an hour and a half. 
On the second occasion I imagine we took every bit of two hours. 

Q. And will you state in brief, then, Doctor, to save time, what 
you inquired into in those two examinations and what you learned in his 
history, and how you learned it and finally your diagnosis or determina- 
tion as to his case? A. Why, we elicited the history of this man's life 

420 as best we could from him, beginning with his childhood in the 
South, the fact that his parents died when he was quite a young child, 


He was raised by an aunt until he was in his early teens, and then he 


was employed by some farmer there on his farm and lived on this man's 
farm. His statement to us was that during all of this time: he was sub- 
ject to some kind of spells and that he had -- after working for this man 
until I think he was about seventeen years old he moved to: the city of 


Washington, and after moving here the spells continued. — 
The man was very non-cooperative; couldn't get any ‘cooperation out 


of him. He seemed to be, to me, laboring under an impression that we 
were some enemies of his, in that he didn’t trust us, to begin with, didn't 
want to cooperate and give us any particular information about himself. 

You would have to ask him the same question three or four times. His 
attitude was very much like he is sitting there, his head hung down all the 
time. He didn't pay any attention to you, and you repeat a question two 

or three times and he would raise up and look at you and dai you an answer 
and reassume his same posture. 

He seemed to say -- to take this attitude, that he was going to be 
electrocuted and he didn't care if he was. He didn't fear electrocution. 
He went so far as to make a statement, "Tl would just as soon walk over 
there and sit in the electric chair as I would to sit in this chair." 

The statement struck me as rather odd, so I asked him why, why 
is it that he didn't fear the electric chair. He said Jesus' Christ told him 

421 not to be afraid, everything would be all right, and I said, ee you have 
talked to Jesus Christ?" 


He said, "Yes." 

I said, "When?" 

He said, "Well, I talked to him frequently." 

I said, "Where?" 

He said, "Here in the jail." 

I asked him if he talked to anybody else. He said yes. I asked 
him who. He said his mother and father. I understood they had been 
dead for some time. He also said that he talked to some farmer. I 
believe his name was Zimmerman, whom he had formerly worked for; 
so this farmer told him it was too bad that he didn't stay on the farm 
with him and he wouldn't have gotten in this trouble. 

I asked him, among other things, if he was sorry for having killed 


this man, whether it was justifiable or not. He says well he didn't know; 


the man was going to cut him; he thought the best thing to do was to pro- 
tect himself and shoot him. 

His general attitude was one of lack of interest. He didn't have 
any pronounced interest in it at all. Anything that happened apparently 
was all right with him, just as willing to be electrocuted as not. 

He didn't appear to think that we were interested in helping him or 
would give any help to him. I tried to tell him that we were trying to 
determine as to his responsibility. Now, whether he understood what 
that was all about or not, -- but it didn't arouse his interest; he still sat 
pretty much as he is now — lack of interest in the whole proceeding, 
one of us would talk to him for a while, and the other would assume to 
question him and see if they could get anything out of him. 

Q. Did he tell you how many stays of execution he had had? A. 
No, I don’t remember of him saying anything about how many stays of 
execution he had. 

Q. Anything further, Doctor? 

Q. Doctor, proceed with any other or further statements you 
want to make concerning your examination and diagnosis of Bostic. 

A. On my first visit there — as I said, I had not been back in Washington 
very long — I felt that there should be some other psychiatrist see the 
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boy. SoI inquired who was a psychiatrist here in Washingtoh and I ap- 
pealed to one or two; and, when they found there was not any fee con- 
nected with it, they were not interested. | 

And so finally, through a friend, I located Dr. Williams and I 
told him about this boy; that there was not any fee;, that it was just a 
matter of human justice; and I asked him to go and see him and he said 
that he would; and that is when we made the second examinati on. 

The second examination was largely conducted by Dr. Williams; 
and I sat present, just to compare the information Dr. Williams got 

with what I had gotten; and it turned out to be about the same thing. 

The general attitude was the same. Bostic seemed to take us 
you are back here again. What do you want with me?" He did not 
seem to think it was any benefit to him. In fact, on: one occasion he 
said that he thought his attorney was a Government man and working 
for the Government and wanted to prosecute him. In fact, the boy ap- 
parently did not have any: confidence. in anybody. 

Q. He indicated to you that I was in the employ of the Government 
and was working against him? A. He mentioned that. He said he 
thought you were working for the Government and he knew he had to die 


and he did not see why this was going on all the time. 


* * * | * 


The Court: You may proceed. 

Mr. Vilas: What was the last of the question? 

(The reporter read as follows: ) 

‘xand that that situation involved frequently recurring attacks of 
epilepsy, certainly frequent attacks, during which the subj ect had 
seizures—" 

By Mr. Vilas: | 

Q. (continued) — during which he had seizures, doctor, which 
from early youth, from the time he was a small baby, in fact, con- 
sisted of convulsions, during which he would froth at the mouth, bite 
his tongue if not prevented, clench his hands, roll his eyes, and fall to 
the ground; and that these attacks endured for periods varying from ten 
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minutes to a half an hour; that usually he would be sleeping, would fre- 
quently fall asleep after the attack. 

If it should appear further, doctor, that these attacks followed 
him down to a short time before he was arrested for this crime, in 
October, 1936, this crime for which he is now under sentence of death. 

If it should further appear that he had distinct, definite outbreaks, 
during one of which he jumped through a window, glass, sash and all; 
and that he committed violence on one occasion upon a young woman in 
whose company he was, striking her without cause — without known 
cause. 

If it should further appear, as testified by the superintendent of the 
jail, that six times during the last year he has had infractions of dis- 
cipline of a somewhat serious nature and been put in "the hole," as it 
is called at the jail, and fed on bread and water; and that one of those 
infractions of discipline consisted of attempting to hit one of the guards 
with a cell stool. 

If it should further appear that he has had from early childhood 
hallucinations such as you have here described, does that picture, as I 
have endeavored to paint it to you, have any conclusive effect in a 
medical diagnosis of what ails him and, also, as to his mental condition? 
A. That whole picture, of course, points to an individual who has been 
suffering from epilepsy. Usually, with the description given of the at- 


tacks I would say it was more or less of the grand mal or Jacksonian 


type. 
The whole of it is more or less of a hypothetical question. 


My opinion in the case was based largely upon the history that I 
was able to worm out of the boy and that was given by a number of 
people who had known him in his youth and since he had lived in 
Washington. 

I have no way of making — I have not seen the boy in an attack and 
I had no definite means of diagnosing an attack. Now, to diagnose an 
attack of epilepsy, as to its type, character, and so forth, you would 
have to actually see the patient in it. 
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The Court: Doctor, this is a hypothetical question. - must 


confine your answer to the facts put in the question. 

The Witness: I willtry to. AsI said, my answer to your question 
is that it is apparently a case of epilepsy, with perhaps es complica- 
tions. | 

By Mr. Vilas: | 

Q. Would there be anything in that history, as I have given it to 
you, which would tend to show a weakened or disordered mentality? 
A. With any individual with epilepsy there is a weakened mentality. 

The Court: You just answer the question, Doctor. 

The Witness: Yes. 

By Mr. Vilas: 

Q. What would be the conclusion from what I have told you as 
to the mental condition of this subject? A. Well, I constgen oe his 
mentality of a very low grade. 

Q. Would that be reinforced, then, by the hypothetical question 
that I have given you? That is, you say you consider him of a low grade 
mentality. Would your conclusion as to the grade of his mentality, as 
you observed it, be reinforced or otherwise by the force of the hypo- 
thetical question whichI put to you? A. Yes. 

* * * | * 

427 Q. It is this, Doctor: If, in addition to the symptoms of 
epilepsy which I have outlined to you in the previous question, it should 
further have been testified to here in court by many witnesses that this 
subject also, from early youth, early manhood, down to the time he was 
arrested for this crime, had been recognized to be a disordered 
mentality, weakened in his mental processes, and unable to understand 

428 definitely the difference between right and wrong -~- this by | those who 
knew him best -- would those facts have any effect, in any way, shape, 
or form, upon your diagnosis as you have heretofore given it? A. It 
would strengthen my opinion as to his diagnosis, that he was a chronic 
epileptic. | 
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Q. That he was a chronic epileptic? A. Yes. 

Q. Would it further strengthen your opinion as to his mental 
condition? A. Yes, that type of history would. 

Q. Would the frequent outbreaks at the jail, then, further reinforce 
that? A. I do not know anything about the outbreaks at the jail. Ido not 
know what would have stimulated them. They could have been due to his 
mental condition. These epileptics are often easily irritated; and any- 
thing that might irritate him might cause him to have an outbreak. 

Q. And six outbreaks during the year -- would those tend to show 
that the boy, that the young man was incompetent or otherwise? A. It 
would show a weakened mental condition, yes. 

Q. Persisting regardless of whether he knew that the result of 
these infractions, would they show that? A. Show what? 

Q. Would they tend to show mental incompetency? A. I would 
call it mental weaknesses. 

Q. Mental weaknesses? A. Yes. 

Q. Under your analysis and diagnosis of his case, then, Doctor, 
do you feel or believe, as we bave here stated it in court, that this sub- 
ject can distinguish between right and wrong? A. I think in his rational 
periods he would know right from wrong. 

Q. In what periods? A. Rational periods. 


Q. Well, would those periods be frequently or occasionally ? 
A. I think his rational periods would be more frequent than his periods 


of irrationality. 

Q. But could you determine when his irrational periods would 
come on? A. When they would come on? 

Q. Yes, when he would have them. A. They would be between 
his attacks. 

Q. And could you be certain when he would be irrational or when 
he was rational? A. If I had the opportunity to examine him at the time. 

Q. That is, from your diagnosis of him, could you be certain at 
what time he could distinguish between right and wrong and what times 
he could not? A. No, not unless I was present. 


431 


155 
Q. That is, putting it still another way: if a person in his mental 
condition, afflicted with the grand mal type of epilepsy, should suddenly 
become excited, would he in that condition be able to distinguish between 
right and wrong? A. He may or he may not. The result of his excite- 
ment might throw him into one of these attacks. If the excitement was 
severe enough it might throw him into an attack -- not necessarily 


so. 

Q. If he committed the shooting that we here have indicated, when 
he was beset by fear, do you think that he would have been able probably 
to have understood the force and effect upon him of the act and the entire 
seriousness of it? A. As I understood you, you said if zs feared an 
attack by this individual ? 

Q. Yes. A. Would that fear throw him into an attack? 

Q. No. But would he, under the influence of that fear, in his 
weakened mental condition be able to understand fully the force and 

significance of what he was doing? A. Well, if the fear, which, of 
course, is an emotion, was severe enough to bring on an attack, he 
would be liable to commit any act of violence. He might do anything, 
might commit murder or anything else. But as to whether | i-- as to what 
the emotion was at the time, I do not know whether it was that severe 
or not, because nobody felt the emotion but him. I did not feel it. 

Q. If during the day that this shooting occurred he refused to 
work, if he did nothing but seclude himself, did not eat, and cursed to 
himself all day, would that have any bearing, in your opinion, upon the 
nature of his mental condition at the time of the shooting, or not? 

A. Well, it is suggestive. It is a condition or a state that epileptics 
suffer. Some of the authors call it a twilight state, which may precede 
or follow an attack or may take the place of an attack. In that state 

they are more or less morose; they use the same language over 
and over; repeat the same statement over and over; and if the statement 
-- if the condition develops severe enough, it may cause them to become 
violent. Now, the fact that he did not work that day and stayed more or 
less to himself and secluded himself may have been due to that, or there 
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may have been some other reason for it. Not knowing definitely why 
he stayed home from work and not knowing any reason why he may have 
stayed home from work, other than the possibility of this twilight state, 
it is difficult to say. However, it is possible that it could have been; it 
might have been that or it might not. 

Q. Is it true or is it not true that those subject to recurrent attacks 
of grand mal type of epilepsy are subject to occasional and sometimes 
frequent violent outbursts? A. Yes. 

Q. That istrue? A. That is true. 

Q. State whether or not you regard this subject to be likely to 
have occasional, perhaps frequent attacks of violence -- of violent out- 
bursts. A. Ina patient of the history I have had, it is possible. 


Q. And during those attacks would he be responsible or otherwise ? 


A. He would not be responsible, no. 

Q. During those outbreaks, if he had such an outbreak, his hitting 
a guard with a stool -- would he be responsible or not? A. If it were 
due to the attack, I would not consider him responsible. 

Q. Do you regard him as a person who is safe to be at large? 

A. No, sir; I do not. 

Q. Do you think that he is able to recognize usually the force and 
significance of important matters going on around him? A. Well now, 
it depends on what you call important matters. That is the -- thatisa 
difficult question. For him, I do not think he knows much about what we 
would consider an important matter going on around him. His life is in 
a very limited sphere. In his daily life he goes to work as a common 
laborer; he has but few associates. In other words, his life is ina very 
narrow sphere. Those things that I would consider important in life, I 
do not think he realizes anything about them. 

Q. Do you think that he entirely understands the force and signi- 
ficance of this trial going on here, which concerns him alone? A. I 
think he knows there is a trial going on and I think he knows it pertains 
to him and his future. But, if he is not any more interested in this than 
he was in the questions that I asked him, why, he does not care much 


about it or the outcome of it. 
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Q. Finally, Doctor, basing your answer upon your analysis and 
diagnosis and your experience with him, as you have here testified, will 
you state whether you regard this subject as sane or insane ? A. I 
think he is a man who at times is not responsible, because of his mental 
condition. At other times he is as responsible as you and I. 

Q. Would you say, then, finally, as to how you would characterize 
him, as to whether he is in the general class of the insane or otherwise ? 
A. There are many types of insanity. Some insane people have rational 
periods when they are just as responsible as anybody else. ‘Then they 
have periods when they are not rational, when they are not responsible 
for any acts they commit. I think this man comes under that category. 

Q. That is, he comes under the category of the insane who have 
rational periods? A. Yes. 

Q. Isn't it true that the great majority of the insane, confined in 
the insane asylums, have periods when they are evidently rational ? 

A. A good many of them do. 

Q. What is that? A. A good many of them do. 

Q. Do you think that he is of that class? A. Yes. 

Q. That is, that he is virtually insane but is rational at times? 

A. He has rational periods, when he is as rational as anybody; but at 
other times he becomes irrational and is dangerous to the community; 
and, for the reason that nobody knows when the irrational periods will 
come on, for that reason I think any man of that type should be confined 
to an institution. ! 
Q. Do you think that the safety of the community demands that he 
be confined? A. Yes. 


* * * 


DR. ELMER KLEIN 


was called as a witness on behalf of the petitioner and, having been first 


duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 
By Mr. Vilas: | 
Q. Do Ihave your name correctly, Dr. Elmer Klein? A. That is 
right. 
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Q. And you have been in the practice of medicine about how long, 

Doctor? <A. Fifteen years. 

Q. Will you state if you have a specialty, what that is, and what 
has been your training for that specialty? A. I have been in the 
practice of psychiatry for the last 15 years and the study of nervous 
and mental diseases. My experience has been four years on the staff, 
nearly four years on the staff of St. Elizabeth's Hospital; two years at 
the Johns Hopkins Hospital, in the Psychiatric Department. I have been 


director of the Mental Hygiene Clinic in Baltimore for a couple of years. 


Ihave been director of units in mental hospitals and for the last four 
years I have been associated with the Institute of Mental Hygiene in 
Washington and also in the private practice of psychiatry. Iam a mem- 
ber of the Commission on Mental Health. 

Q. Here inthe District? A. Yes. 

Q. Were you asked by me recently to examine James Bostic, 
sitting here? A. Yes. 

Q. And, as a result of that request, did you make that exanrtlination? 
A. Yes; I did. 

Q. When did you talk with him or examine him? A. I have the 
exact date here, I think (producing a paper writing). I saw him on two 
occasions, once on the 20th of April and then a few days afterwards -- I 
have forgotten. I did not put the date down of the second examination -- 

yes; it was the Ist of May, the second time. 

Q. Yes. I may ask you now, before I forget it, you being a dis- 
tinguished expert in your field -- do you receive in this case pay com- 
mensurate with what we assume to be the value of your services ? 

The Court: Ask him what he has been paid. 

Mr. Vilas: That is what Iam trying to get at. 

By Mr. Vilas: 

Q. Do you receive that? A. As far as I know, Iam to receive 
$2 for a witness, not as an expert witness. I believe that is the customary 
pay for a witness. 

Q. And you get that from the Government. A. Ihope Iwill. I 
do not know. 
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Q. You hope you will get $2? A. Yes. 
Q. Do you get anything else, as far as you know? A.! | Not as far 
as I know, no. ! 

Q. Will you state, Doctor, to save time, the result of your examina- 
tion, in the way of method of analysis and the facts you learned and, 
finally, somewhat, your diagnosis? A. Well, my examination satisfied 
me that Bostic is a feeble minded individual, with a mental age of between 
six and seven years. That mental age I arrive at on the basis of actual 
psychological tests and not merely by impression on psychological tests. 
He rated the mental age of a child of six or seven years of age. 

The facts, as I learned them from individuals that have known him 
over a period of time would seem to indicate that he has suffered from 
epilepsy ever since early childhood. And then the direct examination 
revealed that he is suffering from auditory hallucinations oF the hearing 
of false voices. Those are the important things that I find, namely, 
feeblemindedness, the mental age of an imbecile, the history of the 
probable presence of epilepsy, and false voices or auditory hallucina- 
tions. In short, I would say that Bostic is suffering from byyenoats 
associated with feeblemindedness. 

Q. And will you state a little bit in generalization, Doctor, what 
he told you and what you learned from him at the jail as to his history, 
how he acted, and how he appeared to you? A. Well, during the examina- 
tion I would say that I saw him for a period of, oh, an hour, and a half the 
first time and I suppose about an hour or maybe a little less than an hour 
the second time. He was quite indifferent, lackadaisical emotionally 
flattened out. He appeared to be a person of such mentality that when 
he is confronted with the probability or the possibility of being electro- 
cuted he was pretty indifferent to his fate. He was quite lackadaisical 


about it. He did not care what was going to happen and it did not make 
much difference to him. The Lord told him that everything would be 
all right, The Lord had appeared to him and he said that things would 
come out all right. And his mother, who has been dead a number of 
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years, had also appeared to him ina vision and also had assured 
him that he had nothing to fear and that everything would be all right. 

Incidents of that sort or motivations of that sort have apparently 
made him accept his fate without very much of the emotional response 
of the type that you would naturally find ina normal individual, in an 
emotionally normal or mentally normal state. 

I talked to him a bit about his attorney and he said that -- to see 
whether or not he appreciated fully the situation and the fact that we 
were going to -- that we possibly might try to defend him. Well, he said 
that he did not think that his attorney was working for him; in fact, that 
he thought that he was working against him. That, to me, is rather 
indicative of the very limited mentality that the boy has. 

I understand that his attorney has spent a great deal of time and 


effort in his defense, in the hope of saving him from electrocution, and 


yet he is not only indifferent but pretty much in a state or frame of 
mind that is actually antagonistic or suspicious of the motivations of 
his attorney. 

I further understand from other sources, from individuals who have 
been in contact with him, who have known him, that he has periods of 
unaccountable irritability; that he gets right angry, very mad when he -- 
when he -- when he fights or gets into altercations without any obvious 
or apparent reason or motivation, adequate motivation. 

Those are, I should say, the main facts of importance that came 
out as far as the general status is concerned, when I saw him. 

Q. Now, Doctor, if it should appear that since the trial began 19 
witnesses who have known him over varying lengths of time, the most 
of them who have known him from early boyhood, some having known 
him from the time he was a baby in his mother's arms, and have fol- 
lowed him through the years down to a short time before he was arrested 
for the shooting; and most of them have talked with him since his incar- 
ceration in the jail; 

And if it should further appear that those witnesses, 19 of them, 
have testified to this subject, from the time when he was less than a year 
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old having convulsive seizures of apparently the general nature of 
epileptic attacks, during which he would fall to the ground, froth at 
the mouth, clench his hands and bite his tongue unless he were prevented 
by some instrument in his mouth; and if those attacks would be of vary- 
ing lengths of time, between ten minutes and a half an hour; and that, 
following those attacks, which occurred usually once or twice a month, 
he would be drowsy and sleepy; and that he had had these seizures all 
along, so nearly aS we can determine; and that in addition to the violent 
outbreaks that he had had -- would those attacks, this history as I have 
outlined it to you, be at all indicative to you as to what was the matter, 
as to whether or not he had epilepsy? A. Yes. I should say that the 
history would authenticate supposition that he had epilepsy. 

Q. Hf, in addition to that, Doctor, it should appear in ‘evidence that 
once, something like a year before he was arrested for this crime, he, 

without warrant and without cause, attacked a young | woman that 
he was keeping company with; and, as a result of that, incidentally, the 
father cut him in the head, for which he served his only imprisonment 
heretofore, of six days; and if he had had several outbursts, during one 
of which he seized a young man, when he was excited, in the home, and 
kept shaking him until they pulled him off; 

And if it should further appear that after another attack he jumped 
through a window, glass and all, to the ground outside; | 

And if still, in addition to all that, Doctor, it has appeared here 
that, under the testimony of the superintendent of the prison, that he 
has had altogether seven infractions of prison discipline during the 
three years he has been confined in the prison, six of which occurred 
during the last year, resulting in each instance in his imprisonment 
in what is known as “the hole" in the jail, for periods of at least five 


days each, during which he was fed on bread and water; 


: 

And if he states that he has had, as has been testified here, had 
attacks apparently of epilepsy while alone, in his cell, confined 23 hours 
a day by himself; and if, in addition, then, to what I have stated in my 


previous hypothetical questions, this, which is now contained in this 
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question -- would it reinforce or otherwise your diagnosis of him? 
A. Yes; it would. It would tend to confirm it. 
Q. It would confirm it? A. Yes. 
Q. And would it tend to show anything as to the type of epilepsy 
he has, whether it is the grand mal type, the petit mal,-or some other? 
A. Yes. The existence of convulsive seizures is ipso facto 
evidence of it being the grand mal type of epilepsy, if it is epilepsy at 
all. 

Q. Yes. Under this history, as I have briefly given it to you here, 
Doctor, and as you have it under these hypothetical questions and as you 
have observed his condition, is there any doubt in your mind as to what 


is the matter with this man, I mean as to whether he has epilepsy or not ? 


A. No; I would say that there is very much doubt in my mind. But 
naturally I must say that the diagnosis of epilepsy is very largely de- 
termined by the history rather than by any direct examination of the man. 

Q@. You mean that there is nothing very definite in the physical 
symptoms of this man which points absolutely to epilepsy? A. Yes. 

Q. If, in addition to the indications in this subject, as I have pointed 
them out to you, indicating in two long hypothetical questions, it should 
appear here, under the evidence of 19 witnesses that from early boyhood 
this subject has been a weakened, apparently disordered mentality, that 
he has been subject to constant hallucinations, during which he has seen 
his mother, who died at six years, appearing to him; and if Jesus Christ 
has appeared to him and talked to him; if he frequently has heard singing 
when there was no singing; and if he was unable to get beyond the third 
reader in school and was regarded by his playmates and by everybody 

who knew him as a person of weakened and disordered mentality, 
not only in Edgefield, where he came from, but here in Washington during 
the years he was here, after he was 18 years old until he was arrested 
for this crime, he now being 26 years old, if that testimony be adduced 
here in court, would it have any force and effect upon your diagnosis as 
to his mentality? A. Yes. 
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Q. What force and effect would it have, Doctor? A. well, it is 
indicative that he is not normal; that he has an abnormal mentality. 

Q. And if, in addition to that, these 19 witnesses have! all testified, 
in their opinions, that he does not know the difference and can not dis- 
tinguish accurately and definitely the difference between right and wrong; 
if they have testified that he is unable to understand the force and sig- 
nificance of important happenings around him; and if they have stated, 
in their opinion, that he is insane -- people who knew him intimately dur - 
ing these years -- would that have any effect upon your diagnosis? 

A. Well, it would be taken into account in making my diagnosis. 

Q. Now then, taking that into account, Doctor, that history outlined 
in these hypothetical questions and taking into account further your own 
testimony given here in court as a result of this diagnosis, do you think 
that this subject is able to distinguish usually the difference between right 
and wrong? A. Well, it is a bit difficult to say whether or not, in the 

sense in which you and I could distinguish right and wrong or the 
average individual could distinguish between right and wrong. But I 
suppose that he could distinguish the difference between right and wrong 
in the sense in which a six or seven year old child could distinguish be- 
tween right and wrong. In other words, he could distinguish between 
right and wrong in keeping with the limit of his mental condition. 

Q. Could he distinguish that when he was excited? A. Probably 
not, not even to that extent, if he had an epileptic furore or excitement 
| 


connected with his epilepsy. 

Q. Well, it is true, Doctor, isn't it, that the majority of patients 
confined in insane hospitals act normally over a considerable part of 
the time? A. Iam sorry. I did not follow that. | 


Q. Perhaps I did not make it plain, but I will repeat the question. 


Is it true or is it not true, Doctor, that the great majority of the patients 
confined in insane asylums appear normal during the most of the time? 
A. [think one might say that. | 
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Q. What is that? A. I think one might say that. 

Q. And yet they are regarded as insane and kept under surveillance, 
kept under confinement? A. Yes. 

Q. Well now, then, is it your opinion that he would be able to 
understand the relative importance of happenings around him, usually? 
A. Well, as I interrogated him, he certainly did not appreciate the im- 

444 portance of giving any testimony that might tend to boost his own 
case. 

Q. He would not recognize that, you think? A. Pardon? 

Q. He would not recognize that, you think? A. He did not when 
I talked to him. He was very suspicious of me and he was not apprecia- 
tive of the fact that an attempt was being made to examine him in order 
to save him from the sentence which he is under. 

Q. To save him from the chair? A. Yes. 

Q. He did not recognize the importance and the significance of 
that? A. Yes. 


Q. And you say that he was even suspicious of you? A. Yes. 


Q. And, incidentally, that he was suspicious of me? A. Yes. 


Q. And he was willing and ready to go to the chair? A. Yes. 
Yes; he was. 

Q. And he said that Jesus Christ had told him that it would be 
all right? <A. Yes. 

Q. And then, under your characterization, as I understand, of 
insanity, sometimes rational and occasionally irrational, how do you 
denominate this man, as being sane or insane? A. I would say that 
he is really a border line case. I do not think -- I think that it would 
be putting it into a very rigid designation to say that the man is sane or 
insane -- a designation that it might be very difficult to defend, I mean, 

445 on either side. I think that he is one of those border line cases, 
with a very limited mentality and with the problem of epilepsy and of 
auditory hallucinations. A person who, as you indicated a while ago, 
such as you might find ina mental hospital, to the average observer 
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seems all right and, under protected environment does do fairly well 
and has fairly average conduct but in facing stresses and strains of one 
sort and another, he would not respond as a normal individual would 
respond, So that is the reason I have said that the man isa border line 
case. 

@. Do you think that he is safe to be at large? A. I do not, 
certainly not, on the evidence in the record, 

Q. Do you think that he is liable to have violent outbursts, during 
which he would commit acts of extreme violence? A. Yes. 

Q. Then, in your opinion, as a noted psychiatrist, in your opinion 
is the safest way, the best way, and the only way proper to have him 
committed to an institution for insane persons? A. For the criminal 
insane. | 

Mr. Vilas: You may cross examine. 

CROSS EXAMINATION 
By Mr. Krouse: | 


* * * * * 


Q. Now, mental age, Doctor, is determined, is it not, by questions? 
A. Yes. 
Q. And the ability of the person to correctly answer r those ques- 


tions? A. Not altogether. There are some tests which one gives which 


are not dependent altogether on questions; but more or less on the per- 


formance of certain tests. 

Q. But Iam speaking now of the questions that you asked and not 
any other tests. A. Yes. 

Q. Now, the ability to answer correctly: does it not depend upon 
the store of information that a person possesses? A. Partly; ina 
very limited way, I should say. | 

Q. And his lack of education would affect that store of infor mation, 
would it not, in correctly answering questions? A. Partly, yes. 

Q. Is it not a fact also that his limited environment would have 
something to do with his answering correctly? A. That is dameies true, 


yes, sir. 
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450 TESTIMONY ON BEHALF OF THE GOVERNMENT 


Thereupon 
JOSEPH SITNICK 


* * * 
DIRECT EXAMINATION 
By Mr. Krouse: 
Q. Mr. Sitnick, before you entered into the trial of the case of 
James Bostic you conferred with him, did you not? A. I did. 
* * * * * 
Q. Were you able to confer with Bostic and prepare a defense 
for him? A. Yes, sir. 
Q. From the information he conveyedto you? A. Yes, sir. 
* * * * * 
452 Q. Mr. Sitnick, did you have the defendant, James Bostic, 
examined by a psychiatrist prior to the trial? 
Mr. Vilas: We object. 
The Court: You may answer yes or no. A. Yes. 
By Mr. Krouse: 
Q. Will you give us the name of that doctor? A. Dr. Roger Cohen. 
Q. Did he make a report to you before the trial? 
Mr. Vilas: We object. 
The Court: You may answer. 
By Mr. Krouse: 
Q. Did he make a report to you? A. Yes. 
* * * * 
By Mr. Krouse: 
Q. Mr. Sitnick, did you talk with any of the witnesses who appeared 


here in this proceeding prior to the trial? 
Mr. Vilas: We object. 
The Court: You may answer. 


* * * * * 


The Court: You may answer the question yes or no. 
The Witness: Repeat the question, please. 
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The Court: The question was whether or not you communicated 


with any of the witnesses that have appeared here during this trial, 
during the course of the trial. | 
The Witness: Before the trial or during the course of the trial? 
The Court: Before the trial. ! 
By Mr. Krouse: 
Q. Before the trial. A. Yes. 


Q. Do you recall the names of any of them? 
40k * * * *! 


* * *x *| 
A. (continued) I recall some of them. 


By Mr. Krouse: 
. Can you tell us the names of some of them? A. Frank Martin. 


| 
| 
A. Ido not recall -- 
| 
| 
| 


. Any other? A. Another one was Benjamin Diggs. 
* * * * * 
By Mr. Krouse: i 
Q. Do you recall any others? A. There was Sarah| ‘Brown, I 
believe. Iam not quite sure. i 
Q. Any other that you can recall? <A. Ican not recall any more 
at this time. 
Q. But there were others? A. Yes. 
Q. Who have testified in this present proceeding ? A. Yes. 
* * * * + 
CROSS EXAMINATION | 
By Mr. Vilas: | 
Q. And the defense of insanity was not interposed by you in the 
trial of the case? A. No. 
Mr. Vilas: That is all. | 
Mr. Krouse: I think I have the right now, if your Honor please, 
to inquire as to why it was not interposed. 
Mr. Vilas: We suggest that as a matter of record, ! 
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The Court: You may answer. 
Mr. Vilas: We ask for an exception. 
By Mr. Krouse: 
Q. Why was it not interposed? 
Mr. Vilas: We object, upon the ground that we are simply trying 
to verify -- 
The Court (interposing): I kept it out for you; but now you have 
opened it up. He may answer the question. 
Mr. Vilas: That was shown by a witness. 
The Court: He may answer. 
A. The reason that the defense of insanity was not interposed -- 
456 The Court (interposing): Now, in answering, do not reveal anything 
you learned from him. 
The Witness: Not from the client? 
The Court: Or anything that you learned by reason of the confi- 
dential relation with him. 
The Witness: That is correct. 


The Court: You may answer. 


A. (continued): I was satisfied in my mind that he was all right; 


but, to be more certain, I asked an expert alienist, Dr. Roger Cohen, 
who is now on the Mental Health Commission, to make an examination 
of him and report his findings to me. 

The Court: Now don't tell the findings. 

The Witness: All right, sir. 

Mr. Krouse: That is all. 

Mr. Vilas: No cross examination. 


* * * 


DR. ROBERT COHN 
* * * 
DIRECT EXAMINATION 
By Mr. Krouse: 
Q. Doctor, will you please state your full name? A. Robert 
Cohn. 
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Q. Are you a medical doctor? A. Yes. | 
Q. Where did you graduate in medicine, Doctor? A.’ | George 
Washington University. | 
Q. Where are you now employed? A. At St. Elizabeth's Hospital. 
Q. In what capacity are you employed there? A. As a biophysicist. 
By Mr. Vilas: 
Q. Asawhat? A. Biophysicist. 
Mr. Krouse: A biophysicist, Mr. Vilas. 
Mr. Vilas: Yes. 
By Mr. Krouse: 
Q. In connection with your duties there, do you handle any partic- 


ular types of machines or apparatus? A. We in particulan handle what 
are known as high-gain, low-frequency systems. | 

Q. Is an electro-encephalograph one of those machines? A. Yes, 
sir. 

Q. Where did you learn to operate that machine ? fl From one 
of my professors at George Washington University, who was in that 
department of physiology. : 

Q. How often did you have occasion to operate that machine ? 

A. Daily, or very nearly daily for the last five years. 

Q. Doctor, just what is that machine? A. It is an instrument 
that is able to amplify very low voltages in terms of around a millionth 
of a volt, up to high voltages, that relatively insensitive instruments 
are unable to record -- unable to record those low voltages. 

Q. In what cases would you use such a machine ? A, We use 
this machine in the study of so-called abnormal individuals and in condi- 
tions of mental disorders. | 

Q. Can you name some of those mental disorders that it has been 
used in? <A. In so-called dementia praecox, in epilepsies of various 
types, in the so-called manic-depressive psychoses, in certain melon- 
cholias. I believe that is all. | 

Q. What does the machine show, Doctor? A. It shows a wavy line. 


Q. What do these lines indicate to you? A. It indicates that in 
the process of nor mal brain function-- in fact, in all brain function in 


the live brain, that in the process of living, voltages are being built up 
and broken down in rapid succession. 

Q. In the case of an epileptic, are the waves any different from 
those in the case of a normal person? A. In approximately 75 to 80% 
of the epileptics, the waves are different than in the normal control 
record. 

Q. Doctor, did you have occasion to use this machine on this man 
over here, James Bostic, (indicating)? A. Yes. 

Q. When did you make this test on the machine? A. It was on 
May 4, 1940. 

Q. Where was that made? A. It was made in room 101, in 
Blackburn Laboratory, St. Elizabeths Hospital. 

Mr. Krouse: Do you have a blackboard here? (A blackboard 
was placed before the jury.) 

By Mr. Krouse: 

Q. Doctor, do you have a graph with you, that was made in this 
test? <A. Yes, sir. 

Mr. Krouse: I should like to have the jury see this, your Honor, 
so I should like to put it up on the blackboard. 

The Court: Yes; the blackboard may be used. 

Mr. Krouse: I should like to have that shown first before I go 
any further, your Honor. 

* * * * * 

Q. All right, Doctor. Now will you proceed? A. This is how 
we usually represent the head (indicating on the diagram). That rep- 
resents the nose and this is the head and these figures will be the ears 
(indicating). We placed electrodes here (indicating); that will be called 
No. 1, 2, 3and 4, This is in the front part of the head, of course; and 
this is in the posterior or back part of the head (indicating). And then 
No. 5, 6, 7, and’8. And then we placed electrodes on the ears, like this, 
(indicating) and we put those at No. 11. 
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Then we take all possible combinations of this that we can, That 
is, first we record like this, and between these two electrodes, (indicat- 
ing) we get a certain wave form, and between this and between this one 
(indicating). 

This is the right side of the head, and this is the left side of the 
head (indicating). That is, what we have here (indicating) this is coming 
in from the first two positions; and that is from the serene two, and that 
is from the third two (indicating). 

You will notice that the amplitude of the width of these lines -- 
that is, their height -- is greater in the part of the head back here -- 
the most backward part; and then they go on from that. This is 3 centi- 
meters, here, (indicating) -- perhaps a little bit over an ingh -- and 
represents one second of time. I do not have a pair of calipers, but if 
you step those off you will see these are about 9 waves to a second. 

This is a very -- and I think -- beautiful normal record, in that 
I think in many individuals who respond say, to stimuli -- individuals 
that come in -- there is not this very excellent rhythm in the frontal 
region. And it is really what we consider a very beautiol normal 
record, 

Q. Does this indicate, Doctor, whether or not he is an epileptic-- 
by the type of wave? A. I believe so. | 

Q. You believe what, Doctor? Thatheis? A. I believe that 
this would indicate that he is not an epileptic. 

Q. If he were an epileptic, just how would these waves run? 

A. There would be groups. of waves and a long succession: ‘of groups 
of waves in which there would be two or three or even four waves absent-- 
that is, the waves would be very slow and more irregular. | 

Q. Do you have anything by which we can make a comparison? 

Do you have a chart of atrue epileptic? A. Ihave one here. 


Q. Suppose you get that out, please. (The witness furnished 


another chart.) 
By a Juror: 


May I ask a question? 
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The Court: Yes, sir. 
The Juror: Do I understand that that indicates that he is not an 
epileptic ? 


Mr. Krouse: Yes, sir. 
The Juror: All right. 
The Witness: (Referring to the second paper) This, by the way, 


is not a particular one that is picked out. This is one epileptic, that is 
all. 

The Court: If you want an exception to this, you had better men- 
tion it. 

Mr. Vilas: Do you mean to what is now being done? 

The Court: Yes. 

Mr. Vilas: Isn't this all the same general character? 

The Court: Yes. 

Mr. Vilas: I make the objection now, then, if I need to -- 
understanding, of course, as I have said -- 

The Court: (Interposing) Well, do you object? 

Mr. Vilas: I do object. 

The Court: All right; that is su stained. 

Mr. Vilas: I thought my objection covered all this question. 

The Court: That is the reason I pointed out to you that this isa 
separate proposition; because this brings before the jury the graph of 
some other person. 

Mr. Vilas: I wish to object to all this line of inquiry touching upon 
the positions indicated on the record -- understanding that I have an 
exception with reference to an objection already expressed. 

The Court: Yes, that is already in the record. 

Mr. Krouse: May I ask a few other questions along this line ? 

The Court: Yes; but this exhibit is not to be shown to this jury. 

* * * * * 
By Mr. Krouse: 

Q. Doctor, can you tell us, just from this, how these graphs would 

run -- these lines -- if he were a true epileptic? A. May I draw on 


these above? 
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Q. Yes. A. Inthis drawing here (indicating), there would be 
these slow waves, followed by relatively normal waves, and then some 
more slow waves. That is the general way that it occurs. 

Q. Doctor, what period of time did this test take ? A. We took 
about twenty-two minutes of record. i 

The Court: While we have that out, let Mr. Vilas cross-examine 
with respect to that. 

A Juror: May I ask a question? 

The Court: Yes, you may. 

By a Juror: 

Q. If the test were taken in the morning and the same eget were 
taken in the evening or afternoon, would that have the same) ‘effect, or 
would the effect of the test vary? A. Within limits, ba remain quite 
the same. 

Q. Within the same day? A. Yes, sir, the same any. That is, 
one cannot tell the difference between the record taken in the mor ning 

and the one taken in the evening. ! 

By a Juror: 

Q. Would it ever vary for a normal person? A. onl if the 
individual is asleep. 

@. It would be the same? A. If the individual see ee then 
the waves would change. | 

By the Court: 

Q. Would it be just the same if he were hungry, as if he had had 

afull meal? A. Yes, sir. 
By a Juror: 

Q. Would that change if the patient is excited or does not feel 
well? A. Yes, sir; if the individual is excited very much, then instead 
of getting these waves here, you would find almost a straight line. 


Mr. Krouse: May I ask one other question before I finish, your 


Honor ? 
The Court: Yes. 
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Mr. Krouse: You may go back to the witness stand. 

The Court: Well, I thought Mr. Vilas should cross-examine. 

Mr. Krouse: All right. 

By Mr. Krouse: 

Q. Before you fold that paper up, let me ask you, right here, this 
question: Doctor, what does this graph indicate to you? What would be 
the graph of a normal person, as compared with this here? <A. That 

468 would be what I would consider a normal person's. 

Q. A normal person's brain wave length? A. Yes. 

Q. Doctor, is it necessary that the person be suffering from 
or having a fit of epilepsy at the time when this apparatus is used? 


A. No, not necessarily. 


Q. In order for it to work properly? A. It will show these slow 


waves during the interval between the convulsions. 

Mr. Krouse: You may examine. 

The Court: Just examine on the graph now, and then later you 
may later cross-examine the witness. 

CROSS EXAMINATION 
By Mr. Vilas: 

Q. Doctor, how long have you worked on this instrument ? 
A. Since 1935. 

Q. Yes. Was that the year when you graduated from medical 
school? A. I graduated in 1936. 

Q. And your work since that time has been confined to this machine 
or instrument? A. Yes, sir. 

Q. How many persons afflicted with epilepsy, surely, have you 
brought under the operation of this machine? How many have you sub- 
jected to this machine or instrument? A. Well, over one hundred. 

Q. You have stated in your testimony -- 

A Juror (interposing): How many? 

469 The Witness: Well, over one hundred -- I would say between one 
hundred and one hundred and fifty. 


* * * 
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[ By Mr. Vilas]: 

Q. Have you been able to denote or ascertain any difference in the 
results -- whether the patients had the seizure or did not ? A. There 
are minor variations in many individuals. 

Q. Yes? A. That is, they show the slow waves in between their 
attacks of epilepsy, and the slow waves are quite similar to those. 

You see, it is quite a rare thing to be able to catch an individual who is 
having convulsions, while we are recording. 

Q. Yes, sir. A. But when we do that, there is only, in the 
intensity that you find the difference. 

* * * * * 
FURTHER CROSS EXAMINATION 

By Mr. Vilas: | 

* * * * * 

Q. What authority have you in your classification of the person 
having epilepsy; or to put it another way, is that classification which 
you undertake to make of the wave lengths of a person who has epilepsy, 
generally accepted by the large number in the profession? A. Yes, sir. 

Q. About how many years has this been accepted by the profession? 
A. Since 1932. | 


Q. Yes? A. Yes, 1932 to 1934. 
* * * * * 


| 
Q. Yes? Do you have any other classification, except the epileptic? 
| 


A. Only those who suffer from tumor growths and other damage 
of the cortical cells. | 

Q. Do you have a certain kind of wave which you ascribe to those 
unfortunates? A. Yes. 

Q. And is that wave different from that in the case of the person 
who you claim has epilepsy? <A. The individual wave is not markedly 
different, but the sequences are in most case different. : 

Q. Yes. If the person is an idiot, do you have a classification 
for that unfortunate? A. For that group there is only one authority. 


That is a Doctor Kreeser who worked at Vineland, New Jersey. 
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Q. And he stands alone? A. He stands alone. In his work he 
found that the individual who develops mentally to the age of around six 
or eight years, will show a continuous slow wave activity. 

Q. Yes. A. Not inverse -- similar to what you see in the epilep- 
tics, but a continuous slow wave recording. 

Q. Yes. If a person is an imbecile, will the wave lengths be the 
same as though he were a person of normal intelligence, let us say -- 
for instance, Daniel Webster? A. I don't know what an imbecile is. 
That is, what would you call an imbecile? 

Q. Icannot tell. We have talked about it a good deal. I would 
have to quote from what they have told me today. You ought to be able 
to tell better than I. I have not undertaken to testify. 

I might volunteer this: It has been said that a person with the 
intelligence of approximately six years was in the imbecile class -- 
that is, of the six-year age. I shall ask you that definitely: If a person 
has the mentality of a child of six years, would that be pictured or would 
there be a wave length as to him which would be pictured in your machine ? 
A. Yes, sir. 

Q. What would be pictured? A. It would be slow -- there would 
be the waves. Instead of occurring approximately ten waves a second, 
they would occur around about six or seven waves a second; but there 
would be -- by the way, this is only quoting from the literature; I have 
not taken individuals of the age of six years. 

Q. Yes? A. But from the records that I have seen, there is a 
continuation of this six and seven wave-per-second activity. 

Q. As to the wave length shown as to Bostic, did he show -- 
so far as your consideration of intellectuality is concerned, -- the same 
type of intellect as would be the case if he had been Daniel Webster or 
perhaps I should say Franklin D. Roosevelt, in order to be up to date and 


to be more modern? A. We have not taken any of these super-normal 
brains. But Mr. Bostic'’s record, that we have here, would be considered 


entirely normal and compatible with an individual of normal intelligence. 
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Q. It showed that, then? A. Yes, sir -- as far as we can 
determine. | 

Q. So far as you could determine there, and so far as this machine 
showed, then, it showed Bostic to be a person of normal, usual intelligence ? 

A. Yes, sir. | 

Q. And he may be able to try cases here in the court room, so 
far as you know; isn't that true? A. As far as I know, yes. 

Q. Yes. That is all that your machine showed, then? A. Yes, 
sir. | 


Q. And it was negative, so far as showing any epilepsy? A. Yes, 


sir. 
* * * * 


DR. JUSTIN K. FULLER 
* * * 
DIRECT EXAMINATION 
By Mr. Krouse: 
* * * * 
Q. What degrees do you hold and from what schools have you 
received such degrees? A. Bachelor of science, University of 
California; master of science, in psychology, University of Califor nia; 
and doctor of medicine, Leland Stanford University. 
Q. Are youa psychiatrist? A. Yes. | 
Q. Where did you study psychiatry? A. At Napa State Hospital 
in California and at Saint Elizabeth's Hospital in Washington, and on 
immigration duty in the Public Health Service. | 
Q. Will you state what positions you have held in connection with 
psychiatric work? A. I was liaison officer, Saint Elizabeth's Hospital, 
1919-1920; chief of the narcotic section of the War Risk Insurance 
Bureau, 1921-1922; clinical director at Lexington (United States Public 
Health Service) Hospital, where narcotic addicts are treated; and I 
spent several years at Ellis Island and abroad on immigration work, 
principally concerned with psychiatry. : 
Q. What position do you hold at present? A. Medical director 


of the Bureau of Prisons. 
* * * * 
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Q. Doctor, did you have occasion to make a mental examination 
of James Bostic? A. Yes, sir. 
Q. How did you happen to make this examination, Doctor? A. As 
a demonstration of what is known as psychiatric aid to the Federal 


Courts, which is a proposition that is very near and dear to the depart- 


485 ment -- 

* * * * * 

Q. Doctor, when did you make your examination? A. It lasted 
over a period of some four days, January 23, 24, 25, and 26 of this present 
calendar year, and consisted both of a review of the records in the Pardon 
Attorney's office'and an examination of the prisoner at the District Jail. 

Q. Did someone assist you in that examination? A. Doctor 
Drummond. 

Q. Tell us about this examination and what conclusions you drew . 
from the examination. 

* * * * * 

486 The Witness: My interest was solely whether or not this man was 
psychotic; and the examination consisted entirely of determining to con- 
vince myself, with Dr. Drummond, whether or not the prisoner was psy- 
chotic. After carefully examining the record and the prisoner, we con- 
cluded that he was not psychotic and, to the best of our judgment, had 
not been at any time psychotic. 

By Mr. Krouse: 

Q. I take it from that, that you say he is not of unsound mind at 
the present time? A. May I change that? I mean insane, and not 
psychotic. 

Q. That he is not insane now and never has been? A. That is 
correct, 

* * *: * 
. Did he know where he was? A. He did. 
. Did he know why he was there? A. He did. 
_ Did he know what was to happento him? A. He did. 
. Did he know why that was to happento him? A. He did. 
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Q. Of course, you obtained the history from the petitioner, did 
you not? A. Yes, sir. | 
Q. A history of his past life? A. Yes, sir. 
Q. During the taking d that history did you ask him whether or: 
not at any time he had suffered from convulsions or fits? A. Yes. 
Q. What was his reply? A. He said that he had been told that 
he had suffered from fits shortly after he came to Washington, but he 
himself remembered nothing about the circumstances of that fit. 
Q. Were you able to get any details concerning fits ? ! A. No, sir. 
ae * * * *| 
DR. ALLEN McCULLOCH DRUMMOND 
was called as a witness by and on behalf of the United States, and being 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Krouse: 
* * * * *| 
Q. * * * * * Are youa medical doctor? A. Yes, 1am a medical 
doctor. 
Q. Have you specialized in any particular branch of medicine? 
A. Ihave received special training in neurology and psychiatry. My 
special training started in my undergraduate days, when I spent my 
summers studying neurology, as an option on my own part. I took as much 
neurology in the formal medical school as I could. I took several under- 
graduate courses in psychiatry which were not a part of the regular cur- 
riculum; and I served three months in the Cook County Psychopathic 
Hospital, in Chicago, which is approved by the American Medical Associa- 
tion for training in psychiatry and neurology. I spent fifteen months at 
the Benninger Sanitarium, at Topeka, Kansas, which is very well known 
as a center for neurology and psychiatry, and which is also approved 


by the American Medical Association for training in psychiatry. 
* * * * * 


| 
A. Dr. Fuller also interviewed the patient by himself. 


Q. Isee. A. And our report comprises our joint conclusions, 
| 
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based on entirely individual interviews with the patient. 


Q. So that your interviews were separate, but you made a joint 


report? A. Correct. 

Q. Doctor, will you please tell his Honor and the members of the 
jury just what that examination consisted of and what your conclusions 
were? <A. If I may be allowed to refer to my notes, for the sake of 
accuracy (examining a paper): The mental examination consisted of - 
examination of the historical data, which was derived from a careful 
review of all the available data in the files of the Department of Justice 
and was based on an examination of the patient himself and with several 
persons familiar with the patient. Whether there is any more detail you 
wish to know about that, I do not know. I do not know that there is much 
point in describing all that takes place in mental examinations. It in- 
cludes examination of all the -- 

Q. (Interposing) Give whatever details you think are necessary, 
Doctor, in connection with that. A. It includes an examination of any 
and every source which might give reliable information about the per- 
sonality, the behavior of the patient, from his earliest childhood until 
the date of the time at which I saw him; and the examination itself con- 
sists of examination in all the spheres of the personality, and includes 

a physical examination, in order to rule out or detect any possible 
connection that his personality might have with any physical disease or 
defect. If I understand your question correctly, I think I have answered 
it. If there is anything further -- 

Q. Would you kindly state your conclusions, Doctor? <A. My 
conclusions? My conclusions were as follows: the prisoner, James 
Bostic, is a young, unmarried Negro of dull normal intelligence and 
poor education. 

* * * * * 
A. Yes, and poor education. He comes from a broken home situation; 
and his social adjustment appeared to have been satisfactory until 1936, 
when he came before the law at first on a minor assault charge and later 
on a charge of murder. 
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We find -- and here Iam referring to my joint report’ with the 
doctor -- we find no evidence that the prisoner is or has ever been 
psychotic -- meaning insane -~ either before, during, or said the 


murder for which he is convicted. 


And we add this also: Recent correspondence on file at the 
Department of Justice implies that the prisoner is "breaking" under 
confinement and the strain of his sentence. While certain of our find- 
ings -- which are a dullness and apathy and stupor and a certain inability 
to recall recent events quickly, alertly, and with facility --' might indi- 

cate that there was some change in the temperament or mood of 
the patient, we conclude that this type of reaction is a sane type of re- 
action which would be expected of any normal person confined in jail 
and under death sentence, for the length of time which this man has been. 

It is natural that a monotonous, dull life and a threat of death, of 
which he is very familiar, or from a few days to several months, im- 


mediately facing a person, would have the result that they withdraw 
some of their interest in the outside world; and one would not expect 
them to be happy and alert, as would a person with his freedom and 
who is free to the pursuit of happiness. 

So we conclude that there is no indication that these anes par- 
take of the profound character of a psychotic change or, indeed, that 
they in any wise differ from what might be expected from a normal 
personality under the circumstances, nor that they have any legal sig- 
nificance whatsoever. | 

By Mr. Krouse: | | 

Q. Doctor, I understand you to say that you made your examina- 
tion on January 24, 1940? A. Correct. 

Q. Did you subsequently see this man Bostic at Saint Elizabeths 
Hospital? A. I did. 
Q. In connection with a certain. ‘test that‘was made there? Ald 
did. 


Q. Can you tell us what that test was? A. This test -- technically, 
the term for it is electroencephalogram. It was not performed by me, in 
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person, I do not feel qualified to qualify as an expert on either 
the machinery involved nor of the results obtained; but I was present 
when Dr. Cohn performed this examination. I saw him perform it, and 
I know that James Bostic was the individual whom he tested. 

Q. Did you make any inquiry or examination to determine whether 
or not this man suffered from epilepsy? A. I did. 

Q. Will you tell us about that? A. In order to answer that ques- 
tion, I must outline ina general way what the procedure is in making a 


medical diagnosis. There are very few diseases in the world that are 


ever diagnosed on one test. 
By Mr. Vilas: 
Q. Onone what? A. Onone, single test. A disease usually is 


diagnosed from many facts. Now, epilepsy is one of the diseases in 
which there is probably no one absolute test. The electro-encephalo- 
gram is rapidly becoming established as a very reliable one; and I under- 
stand that in England it is accepted as legal proof ehae a person has 
epilepsy; but by and large I must exclude that data as something which 
I personally believe, because Iam not absolutely qualified to state it. 

So in this case where we are dealing with the disease, -- with 
that disease -- we must examine many factors. Ordinarily, if a patient 
comes to your office, he comes to you for help, because he has symptoms; 
and you have his cooperation and you can take the history of that person's 
life or you can take it from other people who have known him -- the life 

from the earliest infancy, including the condition of the mother 
before the child was born and the condition at the time of weaning and 
including the early childish sicknesses and how they adapted themselves 
to school, and all the early sicknesses that they had. And you follow that 
person through ‘every phase in his life, in order to gain what we call 
historical facts. These facts may or may not be reliable. 

By and large, we consider only a medical observation a reliable 
observation -- someone with the same training and understanding of 
what the problem is, who critically examines this historical data, when 
he performs an. examination at a given time. One physician will give 


credence to another physician's findings. 
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Mr. Vilas: Of course we are interested in this lecture on the part 
of the doctor, but we submit it is immaterial. 

Mr. Krouse: I submit the doctor has a right to explain. 

The Court: He may conclude his answer. Go ahead. | 

The Witness: So that in evaluating historical data, the doctor -- 
to be honestly scientific in a scientific fashion -- must evaluate the 
validity of the sources of information about historical data. | 

We can then make a neurological examination, which includes 
various tests designed to test the function and condition of all portions 
of the nervous system; and sometimes there are other tests which can 
be used to help us make up our mind as to whether this person suffers 
or does not suffer from this disease -- be it epilepsy or not. 

Now, with epilepsy we have this type of problem to face: There are 

many forms of convulsions and there are many types) ‘of convulsions. 
The fact that a person has a convulsion does not necessarily mean an 
epileptic convulsion. We know that they occur in childhood, as a result 
of high fevers, with measles, whooping cough, pneumonia a any severe, 
recurring illness. They occur with diarrheas; they occur with various 
parasitic infestations of the intestine; they occur in hysteria, when a child 
becomes emotionally disturbed; they occur in childhood convulsive neu- 
roses, which is another form; they occur in so many conditions that the 
presence of a convulsion, which appears in every respect like what we 
call an ideopathic convulsion, does not necessarily constitute a convul- 
sion which is that which we can say definitely is epilepsy. | 

That means that in this instance the examination of the historical 
data in this case contained no statement by a doctor who has seen this 
patient in a convulsion. That I would presume to be the most reliable 
source of information which could be obtained. That includes not only 
childhood but during the time he has been confined in the District Jail. 
So our most reliable source for historical information is lacking. We 
do have statements made in good faith by lay people, that they have 
observed convulsions which, as described, could have been epilepsy. 
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By Mr. Vilas: 
Q. Should have been what? A. Could have been epilepsy -- could 
have been an epileptic convulsion. In this case, from a medical stand- 
point, we are willing to consider this information; but it cannot have the 


same validity as though we ourselves or me myself had seen this 


particular patient ina convulsion, Then the neurological examination 


revealed no evidence of disease of the peripheral or other nervous sys- 
tems. 

Q. What kind of an examination did you say? A. Neurological. 

Q. What kindis that? A. That consists of testing his reflexes 
and his ability to fee] and distinguish thickness and texture of various 
subjects, and general sensibility and reaction and ability to walk and 
talk correctly, and so forth. 

Mr. Vilas: Very well; I will not interrupt you further, Doctor. 

The Witness: All right. 

The Court: Go ahead. 

The Witness: So that after a complete examination of the nervous 
system, in so far as we are adequately able to do so, we found no evi- 
dence of disease of any type of neurological disease or of epilepsy, in 
particular. 

As a result of our examination of all these sources of information, 
both from the history and from our physical examination and including 
in this the statement made by Dr. Cohn, on the electro-encephalogram, 
we came to the following conclusions: 

The historical data, particularly of supposed attacks, in childhood, 
was suggestive of the possibility that a convulsive disorder may have 
existed. The history is inadequate to determine whether this possibility 
is true and, if so, whether it was epileptic in character. 

The finding of no evidence of organic disease of the nervous 
system, upon neurological examination, does not exclude the possibility 
that the prisoner has or has had ideopathic epilepsy. I make that state- 
ment for this reason: A true epilepsy which is without cause is the type 


of epilepsy with which we are concerned in this case; and "ideopathic" is 
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only a scientific name meaning without known cause. There are many 
kinds of epilepsy, some of which are due to brain tumors and diseases 
of the blood vessels; but there are some diseases which are characterized 

by repeated convulsions, for which we have found no definite cause; and 
we have characterized that as ideopathic epilepsy, which is the thing with 
which we are here concerned, as well as the other forms. 

So although the nervous system is intact, as far as we can say, 
this does not definitely exclude the possibility that he has “ has not had 
epilepsy. 

The finding of a normal encephalogram does not exclude the pos- 
sibility that he has had epilepsy, though it makes it eighty per cent 
probable. ! 

The most important thing is this: There is no evidence that the 
prisoner committed a crime while suffering from an epileptic state 
such as a furor, since there was no amnesia, either before or after the 
episode -- the prisoner's consciousness remaining clear at all times. 

Now, to put that into simpler language: Epilepsy is a very com- 
plicated disease. It does not always mean that the person suffers from 
fits or spasms. It may mean that they have temporary cloudings of 
consciousness. They do something committed the crime in| lan epileptic 
state. | 

By Mr. Krouse: : 

Q. Doctor, assuming as a fact -- if it is assumed as a fact -- that 
Bostic is an epileptic, would that in any way have any effect in changing 
your opinion that he is of sound mind and not insane? A.., Well, sir -- 

Mr. Vilas (interposing): What was his answer? 

Mr. Krouse: He has not yet made any answer. 

Mr. Vilas: I thought he said something. 

The Witness: That depends somewhat. As I say, there is no one 
epilepsy. Perhaps I can answer the question honestly in iets terms: 
that if this man has epilepsy, I believe that it is of sucha form that it 
does not affect his sanity. 


Now, there are some cases of epilepsy which are so much on the 
border line of a mental state that one could not honestly state that it 
does not have something to do with insanity; but I would say that if 
this man suffers from epilepsy, he would suffer from a form which 
does not involve his sanity. 

By Mr. Krouse: 

Q. You saw him last on what date? A. I saw him last on April 
5, 1940. 

Q. Doctor, at that time was he conscious of his surroundings 
and his position and the situation he was in? A. Yes, he was. 

@. In other words,he knew where he was? Did he know where 
he was? A. Yes. ; 

501 Q. Did he know why he was there? A. Yes. 

Q. Did he know that he was about to be executed? A. He did. 

Q. Did he know for what reason he was about to be executed? 
A. He did, yes. 

Q. In other words, he was entirely conscious of his surroundings 
and the things about him? A. Yes,,sir. 

Mr. Krouse: You may examine. 

CROSS EXAMINATION 
By Mr. Vilas: 
* * * * * 

505 Q. Yes, sir; but I wrote down what you stated; and as I have it 
down here, sir, you have stated that he was, in your opinion, of dull 
adult intelligence ? 

Mr. Krouse: No, dull normal. 

The Court: Dull normal. 

By Mr. Vilas: 

Q. Dull normal? A. Dull normal intelligence; correct. 

Q. You are quite sure he is of dull normal intelligence ? 
A. In my best belief, he is of dull normal intelligence. 

Q. Yes, sir. You would not be willing to say that he- 
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was of average mental intelligence ? You would not be able to say that 
he was able to go through a course of study up to the eighth grade, and 
go on into high school, would you -- or would you? A. Well, sir, I do 
not consider myself an expert:as to how far a person can go through 
school, with a given intelligence; because it depends so much on the 
school. | 

Q. Yes. A. But I know that a person of dull normal intelligence 
often reaches college, under some circumstances; and whether -- 


* * * * x 


A. On the other hand, I know that they sometimes do not get beyond 
the eighth grade. I presume this man is capable of sige y or eighth 
grade.education. 

Q. You think he is capable of seventh or eighth erace, caeseinee 
A. Probably. | 


* * * ; * * | 

Q. To save time, I will repeat: If this young man were of a 
suitable age -- casting aside the question of age -- and if he were in 
your school, and if he were a student there, and if you were, ‘called upon 
to examine him, aS you have examined him, as a result of that examina- 
tion which you have given him, would or would you not recommend that 
he was suitable to go on in your school? A. I would. : 

Q. Youwould? A. Yes.: ! 

Q. Through the eighth grade, and would you see any objection to 
his going on through high school? A. If he were capable an it. 

Q. Well, it is up to you to say whether he is capable. | A. Itis 
up to him to show whether he can do it, too. 

Q. But in your opinion, you see nothing to indicate that he was 
not capable, do you? A. I would have my doubts about a good high 

school. | 

@Q. About a good high school? A. Yes. | 

Q. But you would have no doubts about up to the eighth grade? 
A. Probably not. | 
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Q. Yes. Then you said you dealt with some of the history of the 
boy, in your conclusion as a psychiatrist, and you gave a lengthy dis- 
sertation here upon what you conceive to be some of the episodes con- 
nected with epilepsy. If it were brought home to you, Doctor, finally, 
that nineteen witnesses had testified here, from that witness stand, that 
this boy had, from the time he was less than a year old, convulsive 
seizures, during his entire history, down to just before he was arrested 
for shooting Tuckson, and that in the opinion of these nineteen people 
who knew him with considerable intimacy -- all of them -- he was 
mentally deficient, mentally defective, and that he was so known by 
everybody who knew him, that he was generally regarded as simple- 
minded, mentally incompetent, and that they regarded him as unable to 
understand the difference between right and wrong, and even -- let us 
say -- irresponsible, would that have any effect upon your conclusions ? 
A. Ihave examined all of those statements. 

Q. What is that? A. Ihave considered all of those statements. 

Q. You have examined them all? A. Yes. 

Q. And still your conclusion is just the same? A. Correct. 

Q. Yes. And you have been told, have you not, that this man had 


six punishments inflicted upon him by the jail superintendent -- put down 


in the hole six times during the year, for infractions of discipline? Do 
you know that? A. I cannot testify to that. 

Q. You did not know that? Well, suppose it was true that he was 
chucked into the hole, was fed on bread and water for periods of from 
five to fourteen days, six times during the last year: Would that have 
any significance to you? A. Assuming it is true, sir, I will tell you 
exactly what significance it would have to me. 

Q. Yes. A. It would have the significance that I have mentioned 
elsewhere in my mental examination -- 

Q. Yes. A. That I believe this person to be of slightly unstable 
personality, within normal limits; that he is pugnacious -- 

Q. (Interposing) Within normal limits ? 


Mr. Krouse: Let the doctor complete his answer, please. 
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The Witness: Excuse me; I am still talking. 
By Mr. Vilas: 

Q. Go ahead. A. You know that there are all kinds of people in 
the world. 

Q. Iam afraid that isso. A. And they all walk the streets, and 
we do not question that they have the right to do so Deranee one isa 
little bit more grouchy or a little more irritable -- 

* * * * * 

The Witness: Iam saying that this man probably is of an irritable 
personality and sometimes has "breaks" and gets provoked, ‘and believes 
that people are against him -- because of that situation, when he is pro- 
voked, in a situation in which you or I might find ourselves emotionally 
upset, he would perhaps be madder or gladder or perhaps sadder than 
any of us here and would be perhaps emotionally more unstable. But 
you cannot call that insanity. This is instability, like we see every day 
on the street. 

By Mr. Vilas: 

Q. You think he is slightly unstable? A. Yes. | 

* * * * * 

513 Q. I brought to your attention that if it should appear, as it has, 
that this petitioner and prisoner, has been guilty of six iS infrac- 
tions of discipline at the jail in the last year, down to April, 1940, which 
imposed penalties of at least five days in the Hole where he was fed on 
bread and water, I ask you what, if any, significance, assuming that has 
been so testified to by the superintendent--what significance that would 
have with you in making a diagnosis or attempted diagnosis of his mental 


condition. 
* * * * * | 


514 Q. I will give you the details. That they consist of these--if Ican 
read it; it is very indistinct. | 
Mr. Krouse: You can get it here from the record. — 
By Mr. Vilas: ! 


Q. If in April, 1939, he served ten days for having in his possession 
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a spoon handle which he had fashioned to a sharp point; if in June, 1939, 
he served five days for being impudent to an officer; if in June, 1939, -- 
If in August, 1939, he served eight days for fighting with another inmate; 
if in August, 1939, he served five days for assault on a guard with a cell 
stool; and if in April, 1939, he served five days for fighting with another 
fellow prisoner who, like himself, was condemned to death? A. Ican 


tell you what I think of that. I believe, if you check the record, you will 


find some of those coincide with the moment of suspense between whether 
he is going to get a reprieve or not. One of those, in April, I believe, 
came at a time when he was scheduled to be executed within a few days. 
Now, that condition was emotional excitement. Very little significance. 

@. Who told you which-- A. Excuse me. I will answer the ques- 
tion. If you had been living with prisoners, knowing how they react to 
these things, this type of thing is nothing unusual. The same is true of 
many other inmates who have no question of whether they are mentally 
competent, or not, It is very common. 

Q. How do you know it is very common? How do you know they 
have -- You have not had experience with them. A. Ihave had experience 
with them, I have been in the Training School with boys. 

* * * * * 

Q. You undertake to tell the jury here that this is nothing unusual 
for men to act that way condemned to death. Iask you then, what ex- 
perience, if any, you have had with men who are condemned to death? 

A. Perhaps I had better define the word "unusual". "Unusual", I used 
that in a layman sense, indicating no particular significance. It does 
not mean that this person has become psychotic or become mentally de- 
ranged. This, I would say, is not unusual, in the sense that it does not 
deviate from what a normal person would do. Iam not saying that many 
of the prisoners condemned to death, the percentage who do this, and the 
percentage who do that, is so and so. As you Say, I do not have the ex- 
perience. I do know that this has no unusual significance in a sense. 


* * * * * 
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RAYMOND K. FOXWELL 
was called as a witness and, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
By Mr. Krouse: 


* * * * * i 
Q. And you specialize in any particular branch of medicine? 
A. Nervous and mental diseases. 
Q. You are a psychiatrist in active practice at the present time 
in the City of Washington? A. Iam. 
Q. I believe you maintain the Brentwood Sanitarium for mental 
diseases? A. Yes, sir. 


* * * * * | 


Q. How long have you been a psychiatrist, Doctor ? A. Since 1918. 


Q. What experience have you had as a psychiatrist other than your 
operation of the sanitarium? A. I graduated at the University of Mary- 
land in 1916. After the usual internship I was assistant superintendent 
of the State Hospital for the Insane at Cambridge, Maryland, for a year. 
I was in the army in the World War for nine months. At that time I was 
chief of the hospital for nervous and mental diseases at Camp Meade. 
Since 1920 I have been in private practice. Since 1926 I have been a 
consultant at the Diagnostic Center at Mount Alto, of the Veterans Ad- 
ministration. And an instructor at George Washington University. 

Q. Doctor, did you make a mental examination of this man, James 
Bostic, sitting over here? A. I did. ! 

Q. When was that? A. April 13, 1940. 

Q. Can you tell us what your examination consisted of, and what 
your conclusions are? A. I made an examination to deter {nine the 
mental condition of the prisoner; and before I made the examination I 

was given a good deal of data, statements that had been made by 
individuals and other physicians. That consumed several hours. In the 


actual examination I consumed an hour and a half. 
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I talked with the prisoner about his past; what he had been doing; 
mentioned his crime, and talked about that. I made a neurological ex- 
amination to determine any evidence of organic disease in the central 
nervous system. I asked him questions to determine his approximate 
mental age. And on the basis of that I concluded there was no showing 
that he was then of unsound mind or at any time previous had been of 
unsound mind. 

Q. Doctor, when you questioned him, was he conscious of his 
position and his surroundings and things about him? A. Yes; he was 
oriented. 

Q. Did he appreciate that he was in jail? A. He did. 

Q. Did he appreciate the fact that he was about to be electrocuted? 
A. He mentioned that several times. 

Q. Did he know why he was to be electrocuted? A. He did. 

Q. Did he tell you why? A. Yes, sir. 

Q. Did he tell you whether or not he was ever employed? A. Yes; 
he did. 

Q. What did he tell you about that? A. He said that he had been 


employed--he mentioned some plumbing company that he said he worked 
for last. 
Q. Did he tell you how much he made at that time? A. My 
recollection is he stated $25 a week. 


Q. Doctor, did you find any evidence that he is an imbecile ? 
A. No; I did not. 

Q. Doctor, what kind of a person did you find him to be from the 
standpoint of intelligence and store of knowledge and education? A. I 
concluded that he was normal, but slightly subnormal for his group, 
considering that he had very little schooling, and very little chance for 
education; of that group that work as laborers, and about the average, 
or possibly a little under the average for that particular group. 


Mr. Krouse: You may examine. 


* * * 
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DR. WALTER K. ANGEVINE 
was called as a witness and, having been first duly sworn, was 


examined and testified as follows: 
DIRECT EXAMINATION 


By Mr. Krouse: 
* * * * * | 


. What is your present position? A. Jail physician. 

. How long have you been physician at the jail, Doctor? A. Ten 

. Ten years? A. Yes, sir. | 

. Do you know James Bostic, sitting over there? A. Yes, sir. 

. Have you had occasion to see him in jail? A. I have seen 
him many times. 

Q. When was the first time you saw him, Doctor ? Do you have 
your records for that, Doctor? A. The records do not go back to when 
he came in, which was in 1936. These records only go back to 1937. 

No, wait a minute -- : 

@. How many times would you say you have seen him, Doctor, on 
an average, a week? A. Anaverage a week? Oh, it would average at 
least three or four times a week, I imagine. : 

Q. On any of those occasions that you have seen him, ‘Doctor, has 
he ever complained to you that he has had fits or convulsions? A. Not 

that I recall; no. | 

Q. Have you ever treated him for that? A. No. 

Q. Has word ever come to you that he had fits or convulsions ? 
A. Not that I recall. 

Q. Have you ever noticed, on any of those occasions that you saw 
him, that he had blood on his collar? <A. No. | 


Q. That might have been caused by an epileptic fit? | A. No; I 
never saw any. | 

Q. Have you ever examined his tongue? A. Yes, sir. 

Q. Did you notice whether or not there was scars of any kind on 
his tongue? A. His tongue looked perfectly normal to me; no scars of 


any kind on it. | 
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Q. You have nothing in your records there, have you, Doctor, to 
indicate that he has ever had a fit or convulsion of any kind? A. These 
records--prior to 1937 we didn't keep complete records of these men. 
But from 1937 on we have complete records of everything we do for them. 
There is no record of any epileptic fit or anything of that sort. 

Q. Prior to that, do you have any recollection? A. Yes; I would 
remember, regardless of the record. I don't recall of any epileptic fit, 
or history of any. 

Mr. Krouse: You may examine. 

CROSS-EXAMINATION 
By Mr. Vilas: 
* * * * * 
Q. The fact that nothing has come to you about Jim Bostic simply 


means that he has not made any complaint, or a prisoner made a com- 


plaint, or any guard? A. He has made numerous complaints to me of 


illness. 

Q. He has? A. Yes, sir. 

Q. What did he say? A. I would have to look at this record to tell 
you. 

Q. The only time when he has been brought to your attention for 
illness is when he has complained, himself, or some guard or fellow 
prisoner; is that true? A. Yes. 

Q. Now, will you state what complaints have come from him as to 
iliness? A. From 1937 on I can give it. 

Q. Allright. A. He had such complaints as these: nervousness, 
and a cough; and colds. One time he complained about his ear, which was 
examined and prescribed for. One time he had a cold. One time he hada 
rash on his skin that he complained of. And nervousness. One time he 
had what is commonly called athlete's foot by the layman. 

Q. Yes. A. And several other times a rash. Several times a 
headache. Numerous complaints of colds during 1938 and 1939. And 

then the same rash that he had in 1938 recurred in 1939, which he 


was treated for. 
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Q. What is that? Arash, yousay? A. Yes, a rash on his body. 
And constipation numerous times. And in February of this year he hada 
cold, accompanied by sore throat, which he was treated for. And of recent 
date he complained about his upset stomach. That is about all we ever 
treated him for. Of course, a lot of that is duplicated a number of times. 
He would complain of some thing a number of times, the same thing a 
number of times, but all the complaints he has made. : 

Q. You have given the complaints that came to you, and the oc- 
casions when you have needed to see him and treat him? A. Yes, sir. 


* * * * * | 
ARTH W. HOWARD | 
was called as a witness and, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
By Mr. Krouse: | 


* * * * * 


. Where are you employed? A. At the District Jail. 
. In what capacity? A. Guard. 
. How long have you been there? A. About ten years. 
. Do you know James Bostic, over here? A. Yes; I do. 
. Have you had immediate supervision over him? A. Yes; I have. 
. When was the first time you saw him? A. I can't just recollect 
when the first time was I came in contact with him; I imagine about three, 
or more, years. ! 
Q. How frequently have youseenhim? A. Well, I have seen him 
off and on every day. 
Q. Since the time -- A. Since the time he has been tiers: 


Q. Mr. Howard, on any of those occasions did you ever know that he 


has ever had a fit or convulsion? | 
* * * *! 
A. Not to my knowledge, he never has. 
Q. Where were you employed before you went to the jail? A. The 


District Refuse Department. 
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Q. Have you ever seen a person in an epileptic fit? <A. Yes, sir. 


531 * * * * * 


A. Oh, yes. 


* * * * * 


Q. Have you ever seen Bostic have one? A. No, sir; not to my 


knowledge. 
Q. Now, on the occasions that you have been on duty, has it come 
to your knowledge that he has had a fit? A. Not that I heard of. 
* * * * * 
BENJAMIN C. HAYES 
was called as a witness and, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
By Mr. Krouse: 
* * * * * 
Q. Keep your voice up so that these people can hear you. Where 
are youemployed? A. The District Jail. 
Q. How long have you been employed there? A. Five and a half 
years. 
. In what capacity? A. Guard. 
. Do you know James Bostic, over here? A. I know of him; yes. 
. Have you ever had supervision over him? A. Yes, sir. 
. Since when? A. Since 1934, in November--not all of that 
time. Three years of that time. 
Q. Recently, have youseenhim? A. Yes, sir. 
Q. When was the last time you have seen him? A. Oh, three or 
four days ago. 
Q. Has it ever come to your attention while he was under your 
supervision and control that he has had an epileptic fit or convulsion 
of any kind? 
* * * * * 
Q. What is your answer? A. Not to my knowledge, I don't know 
of him having any fit. 
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By Mr. Krouse: 
Q. If Mr. Bostic here had a fit while you were on duty, would it 


have come to your attention? 
* 


| 
* * 
| 


The Witness: It would 


By Mr. Krouse: 
Q. Where were you employed before you went to the District Jail? 


A. Well, previous to that time at St. Elizabeths Hospital. | 
Q. In what capacity? A. As an attendant over there, 
Q. While you were an attendant at St. Elizabeth's Hospital, did you 


ever have occasion to see any person in a convulsion or epileptic fit ? 
* * * * * 
The Witness: Yes; I have. ! 
By Mr. Krouse: | 

Q. You don't know of ever having seen Bostic in an epileptic fit 


or convulsion of any kind? A. No, sir. 
* * * 
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536 Washington, D. C. 
Friday, May 17, 1940 


* 


DR. ROGER S. COHEN, 
was called as a witness on behalf of the Government, first duly sworn, and 
was then examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. Krouse: 
537 * * * * 

Q Have you specialized in any particular branch of medicine? 
A. Yes. 

Q. What is that? A. Mental and nervous diseases. 

Q. And how long have you specilized in that? A. Fifteen years. 

Q. You are in the private practice now, are you not, in the City of 
Washington, D.C.? A. Yes, sir. 

Q. Doctor, have you ever seen this man here at the end of the 
table, James Bostic? A. Ihave. 

Q. Have you ever made a mental examination of him? A. Yes. 

Q. When did you make that examination? A. I made the exam- 
ination on February 5, 1937. 

Q. At whose request? A. At the request of Mr. Sitnick, his 
lawyer. 

Q. Did you make any diagnosis of Bostic's condition at that time? 
A. I did. 

Q. What was your diagnosis? A. That he was of sound mind. 

Mr. Krouse: You may examine. 

Mr. Vilas: No examination. 

(The witness retired from the witness stand.) 

* * * 

CEDRIC E. RIGGS 

was called as a witness on behalf of the Government, first duly sworn, 
and was then examined and testified as follows: 

DIRECT EXAMINATION 


By Mr. Krouse: 
* 
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Q. Where are you employed? A. District Jail. 
Q. And in what capacity? A. Guard. 
Q. How long have you been a guard at the District jal? 


A. Almost four years. 
Q. Do you know this man sitting here at the end of the: table, 
James Bostic? A. Yes. | 
Q. Have you seen him down at the jail? A. Yes, almost 
constantly. | 
Q. Almost constantly for how long? A. Oh, since the 12th of 
October, 1936. | 
Q. You mean by that you have seen him daily? A. That is right. 
Q. During that period of time have you ever seen him having a fit 
or a convulsion of any kind? A. Not to my knowledge, no, sir. 
Mr. Krouse: You may examine. | 
CROSS EXAMINATION 
By Mr. Vilas: 


* * * 


544 Q. * * * You knew that he had had about twenty stays of execu- 
tion? A, About that many, yes. | 


* 


JOSEPH SITNICK, 
heretofore sworn as a witness in this case, was recalled on behalf of the 
United States, further examined and testified as follows: | 
DIRECT EXAMINATION | 
By Mr. Krouse: 
* * * | * 
545 Q. I believe you testified that you defended James Bostic at his 
trial? A. I did, sir. | 
Q. Prior to his trial, Mr. Sitnick, how many criminal cases had 
you tried? 


* 


A. About fifty. 
* 
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Q. How many homicide cases had you tried, Mr. Sitnick, prior 
to trying the Bostic case? A. I guess about six. 
* * * 


CROSS EXAMINATION 


By Mr. Vilas: 
. You say you had six homicide cases before this? <A. Yes, 


. Did you win any of them? A. Allof them. 
. Allofthem? A. Yes. 
. This was the only one that you lost? A. Yes, sir. 
. Were those first degree murder cases? A. One of them 
was; yes, sir. 
Q. Just one? You had one first degree murder case before this, 


then? A. Yes. 
Q. This was your second murder case? A. The second first 


degree murder case. 

* * * 

ELMER J. GRAVES 
was called as a witness on behalf of the Government, first duly sworn, 
and was then examined and testified as follows: 
DIRECT EXAMINATION 
548 
By Mr. Krouse: 

Q. State your full name, Mr. Graves. A. Elmer J. Graves. 

Q. Deputy United States Marshal? A. Yes, sir. 

Q. And among your duties as Deputy United States Marshal, do 


you have charge of the prisoners in cell No. 1, beneath this court room? 
A. Yes, sir. 

Q. And since this hearing began have you had this prisoner, 
James Bostic, down there, Mr. Graves? A. Yes, sir. 

Q. Do you see Bostic now as he appears? A. Yes, sir. 

Q. Can you tell us whether or not his appearance is any different 


in the cell during the hearing of this case than it is now? 
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Mr. Vilas: We object. 
The Court: You may answer. 
A. Very much so. 
Mr. Vilas: It is immaterial and incompetent, if the Court please. 
Mr. Krouse: I beg your pardon? | 
The Witness: Very much so. | 
By Mr. Krouse: | 
Q. Does he keep his head down there as he is here? A. He is 
as normal in the cell as any prisoner I have. / 
By Mr. Vilas: | 
Q. What? A. He acts just as normally as any other slacea 
down there. 
By Mr. Krouse: 
Q. Does he sit in that slumped position down there? : He 
does not. | 
Q. Does he walk around? A. He walks around, talks, laughs with 


the other prisoners. 


| 
* * * * 


555 EVIDENCE IN REBUTTAL ON BEHALF OF THE PETITIONER 
* * * * 
DR. ERNEST Y. WILLIAMS ! 
was called as a witness by and on behalf of the petitioner, in rebuttal, 
and having been previously duly sworn, was examined and testified as 
follows: : 
DIRECT EXAMINATION | 
By Mr. Vilas: 
* * * 
| 
561 Q. Ifa psychologist stated here that he knows no reason why he 


might not go on through college, what do you say as to whether that is 
possible? A. The only answer I could give to that is this: We have 
picked up morons in college, but never imbeciles; and we know that 


* 


morons, when they get in college, generally choose either history or 
geography or some literary course. They never attack chemistry or 
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mathematics or the higher courses; and sooner or later they fall out by 


the first or second years. 
Q. That applies to morons? A. Yes, but not to imbeciles. 


They never go that far. 
DR. ERNEST Y. WILLIAMS 


FURTHER CROSS‘EXAMINATION 
By Mr. Krouse: 

Q. Any epileptic, during a seizure, is not conscious of what is 
going on around him, is he? A. What is that? 

Q. Any epileptic, during a seizure, is not conscious of what is 


* 


going on around him, is he? A. No. 

@. And he is not of sound mind at the time when he is having a 
seizure, ishe? A. No, he is not. 

* * * 

Washington, D. C. 

Monday, May 20, 1940. 
* * * 
CHARGE TO THE JURY 

The Court (Letts, J.): * * * ** * 

* * * * 

This inquisition is to determine the sanity or insanity of the peti- 
tioner Bostic, who is under sentence of death by electrocution. One 
test is whether he has at this time sufficient intelligence to comprehend 
the nature of this proceeding, what he was tried for in the criminal cause, 
what sentence was imposed upon him, and the purpose of such punish- 
ment, the impending fate which awaits him, a sufficient understanding 
to know any fact which might exist which would make his punishment un- 
just or unlawful, and the intelligence required to convey such information 
to his attorney or to the Court? 

Another test may be, does he rightly comprehend his own condi- 
tion with reference to this proceeding, and can he rationally comprehend, 
appraise, and understand the significance and the relative importance 
of the things which are happening around him? 
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Insanity is a disease that impairs or totally destroys the ‘understanding. 
Insanity is a disease of the mind, the existence of which is a question of 
fact to be proved. Insanity is such a derangement of the mental faculty 
that the subject has lost or lacks the power of reasoning correctly; but it 
differs greatly in time and degree. It assumes many forms and various 
shades. Insanity is a comprehensive word, and it includes mental dis - 
orders, delusions, and manias. It may bea settled condition of unsound- 
ness of mind, or it may be intermittent and recurrent, or even temporary 
in its effect. | 

Insanity embraces every species of mental unsoundness, whatever 
may be its source or cause. It may include epilepsy, if the wideacs is 
such as to warrant the conclusion that the epileptic condition produced 
did terminate in mental incapacity. 

Insanity must be distinguished from ignorance, for insanity isa 
condition of the mind itself, where the power of thinking, judging, and 
willing are gone or are impaired. Insanity may be either total or partial 
in its character; so, also, it may be total and permanent or total but 
temporary in duration. | 

As applied to the philosophy and public policy involved in this 
inquisition under the statute, you are told that the degree of insanity 
which will be sufficient to warrant this jury in finding this petitioner 
insane is something like this: If the prisoner has not at the present time, 
from defects of his faculties, sufficient intelligence to understand the 
nature of the proceedings against him, what he was tried for, the pur- 
pose of his punishment, the impending fate which awaits him, a suf- 
ficient understanding to know any fact which might exist which would 
make his punishment unjust or unlawful, and the intelligence requisite 
to convey such information to his attorney or to the Court, then he would 
not be sane and should not be executed. 

On the other hand, if he fully understands all the facts relative to 
the crime for which he was tried and convicted, and the purpose for 
which he is about to be punished, and can intelligently set forth any fact 
which may exist as to why the judgment should not be avis into execu- 


tion, and comprehends his situation and his surroundings, then he would 
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be sane, within the meaning of the law, and would be subject to 


execution. 
The general rule is that the test of a defendant's present 


insanity during the trial and at the time of sentencing is not the right- 
and-wrong test; but the test is whether one is capable of properly ap- 
proaching, appreciating, his ability of rationally assisting in his own 
defense. If he is not, then the defendant is of such unsound mind that 
be may not be punished. 

* * 
[ Filed May 29, 1940] 

JUDGMENT OF INSANITY. 

Upon consideration of the petition of the above named defendant 
for a lunacy inquisition, the Court having ordered that a jury be im- 
paneled to inquire into the insanity of the defendant herein and the jury 
having found by its verdict that the defendant is of unsound mind, it is, 
by the Court, this 29th day of May, 1940, - 

ADJUDGED, That the said defendant, James Bostic, is an insane 
person, and it is 

ORDERED, That the clerk of this Court certify a copy of said 
verdict and this order to the Secretary of the Interior, and that the 
defendant be, and he hereby is, remanded to the Washington Asylum 
and Jail to await the order of the Secretary of the Interior for his, the 
said defendant's transfer to the Government Hospital for the Insane, 
in accordance with the provisions of Section 927 of the Code of Law for 
the District of Columbia, (Sec. 374. Title 6, 1929 Code, D. C.), and it 
is 

FURTHER ORDERED, That execution of the sentence of death by 
electrocution heretofore imposed by this Court on the defendant, James 
Bostic, on March 19th, 1937, be, and the same is, hereby suspended and 
held in abeyance until such time as he is restored to sanity. 


/ s/ ¥. Dickinson Letts 
Justice. 
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[ Filed July 12, 1949] 


FEDERAL SECURITY AGENCY | 
Saint Elizabeths Hospital #45,710 
Washington 20, D. C. 


July 7, 1949 CR 58600 


In re James Bostic 


The Clerk 

Criminal Court 

United States District Court 
for the District of Columbia 

Washington 1, D. C. 


Dear Sir: 
Your attention is invited to the case of James Bostic, D. C. 
Prisoner, who was admitted to Saint Elizabeths Hospital on May 29, 
1940,having been found of unsound mind in the District Court of the 
United States for the District of Columbia on May 27, 1940. | The 
Hospital was advised at the time of admission that he was under sen- 
tence of death for First Degree Murder, Criminal Number 58, 600. 

It has been determined that Mr. Bostic is not now suffering from 
a psychosis, nor is he of unsound mind, and he is, therefore, no longer 
in need of care and treatment in a hospital for mental disorders. There- 
fore, it is requested that arrangements be made with the United States 
Marshal's office for this individual's removal to the District of Colum- 
bia Jail or such other institution as is considered appropriate. 

Very truly yours, ) 


/s/ Winfred Overholser, M. D. 
Superintendent 


CC United States Attorney 
for the District of Columbia 


United States Marshal 
Court House 
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[ Attached to Foregoing Letter :] 
| Handwritten]: Letter from Dr. Winfred Overholser, Superintend- 
ent, St. Elizabeths Hospital stating that the defendant is not now suffering 
from a psychosis nor of unsound mind filed. Copy forwarded to United 
States Attorney. Defendant committed. Commitment issued. 
Bailey, J. 


a 


Case No. 45,710 
FEDERAL SECURITY AGENCY D.C. Prisoner 
Saint Elizabeths Hospital 


Washington 20, D. C. 


July 21, 1949 
In re: James Bostic 

I, Winfred Overholser, M.D., Superintendent of Saint Elizabeths 
Hospital, Washington, D. C., hereby certify that James Bostic of 
Washington, D. C., a person of unsound mind, was received in said 
hospital for treatment of mental disorder on May 29, 1940 having been 
found of unsound mind under Criminal No. 58,600; Adj. D.C. 5-27-40 
and committed by the District Court of the United States for the District 
of Columbia. 

I further certify that the said James Bostic has recovered his 
reason and that he is now of sound mind and has been discharged from 
treatment in said Hospital; and, further, that this statement is made in 
compliance with the requirements of Section 2 of the Act of Congress 
approved February 23, 1905, entitled, "An Act to change the lunacy 
proceedings in the District of Columbia, where the commissioners of 
said District are the petitioners, and for other purposes." 


/s/ Winfred Overholser, 
Superintendent 


[ Jurat dated July 26, 1949] 


— 
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[ Filed July 20, 1949] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA : | 
v. : Criminal No. 58,600 


JAMES BOSTIC 


ORDER FOR LUNACY EXAMINATION AND INQUIRY 

Upon consideration of the motion of the United States of America 
that a new date be set for execution of the defendant, James Bostic, and 
it appearing to the Court that the defendant was tried and found guilty 

of first-degree murder on February 9, 1937 and was sentenced to be 

electrocuted; that the United States Court of Appeals for the District 
of Columbia affirmed the judgment of this Court on January 24, 1939; 
that on May 20, 1940 the defendant was found of unsound mind by a jury 
and was committed to St. Elizabeths Hospital; that on July 7 1949 the 
Superintendent of St. Elizabeths Hospital notifed the Clerk of this Court 
that the defendant "is not now suffering from a psychosis nor is he of 
unsound mind and he is, therefore, no longer in need of care and treat- 
ment in a hospital for mental disorders"; that the defendant has been 
removed from St. Elizabeths Hospital and is now in the District of Col- 
umbia Jail; and it further appearing to the Court that a lunacy inquiry 
should be had for the purpose of determining the defendant's present 
mental condition prior to proceeding further in the matter of setting a 
new date of execution, it is this 20th day of July, 1949, 

ORDERED that examination and observation be made by Dr. Joseph 
L. Gilbert and Dr. Amino Perretti of the Psychiatric Staff of Gallinger 
Municipal Hospital to determine the defendant's present mental condition 
and to report their finding to this Court, and it is, 

FURTHER ORDERED that a jury be impaneled and a es hearing 
be had on September 7, 1949. | 


/s/ Alexander Holtzoff 
JUDGE 
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[ Filed August 1, 1949] 
MOTION FOR NEW TRIAL 

The Defendant moves the Court to grant him a new trial for 
the following reasons: 

1. A new trial for the Defendant is required in the interest of 
justice. 

2. The Defendant, not being of sound memory and discretion on 
October 9, 1936, was not legally capable of the degree of deliberation 
and premeditated malice necessary for conviction of first degree murder. 

3. The Defendant was insane on October 9, 1936, and not legally 
responsible for any acts he may have committed. 

4. The Defendant was insane immediately prior to and during the 
time of his trial and was as a consequence incapable of comprehending 
the nature of the charge against him and of properly presenting his 
defense and not triable. 

5. The Defendant was insane at the time of his arraignment and 
therefore could not legally plead. 

6. The Defendant was insane throughout his trial and therefore 
there was no legal trial. 

7, The Defendant was insane at the time sentence was imposed 
and therefore there could not be, and there has not been, a valid sent- 
ence imposed. 

8. The Defendant did not receive due process by reason of the 
fact that available material and relevant evidence was not utilized. 

9. The Defendant is entitled to a new trial by reason of the fact 
that material and relevant evidence was discovered after his conviction. 


/s/ John R,. Fitzpatrick 
Attorney for Defendant 


[ Certificate of Service] 


[ Filed October 6, 1949] 


C-58,600 
This is to certify that I, Joseph L. Gilbert, a physician duly 


licensed to practice medicine in the District of Columbia, having ex- 


perience in the diagnosis and treatment of nervous and mental disorders, 
have on August 6, August 19, August 27 and September 3, 1949, examined 
James Bostic, a colored man, 37 years of age, at the District of Colum- 
bia Jail, and it is my belief that the said James Bostic is of unsound 
mind, suffering from Undifferentiated Psychosis, with toxic, organic, 
epileptoid and situational factors associated with mental deficiency, 

and should be committed to St. Elizabeths Hospital. | 


/s/ Joseph L. Gilbert, M. D. 
1437 Rhode Island Ave., N.W. 


[ Jurat dated September 3, 1949] 


[ Filed October 6, 1949] 


This is to certify that I, Amino Perretti, a physician duly 
licensed to practice medicine in the District of Columbia, and having 
experience in the diagnosis and treatment of mental and nervous dis- 
order, have on July 31, 1949, August 9, 1949 and September 4, 1949, 
examined JAMES BOSTIC, a colored male, 37 years of age, who is 
now confined in the D. C. Jail, and it is my belief that the said JAMES 
BOSTIC is of unsound mind, suffering from UNDIFFERENTIATED 
PSYCHOSIS, and should be committed to St. Elizabeths Hospital. 

/s/ Amino Perretti, M. D. 
Gallinger Municipal Hospital 


[ Jurat dated September 7, 1949] 
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| Filed October 10, 1949] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES 
v. : _ Criminal No. 58600 
JAMES BOSTIC, : Charge: First Degree Murder 
Respondent 
On this 6th day of October, 1949, came the attorney of the United 
States; the respondent in proper person and by his attorney, John R. 
Fitzpatrick, Esquire; whereupon motion of the attorney for the United 


States, the Court orders that a jury be empaneled to inquire into the 


sanity of the respondent herein; thereupon the jurors of the regular 
Petit Jury panel serving in Criminal Court No. One, being called, are 
sworn upon their voir dire; and now comes a jury of good and lawful 
persons of the District of Columbia to wit: 
* * * * * 
who are sworn to well and truly ascertain whether or not the respondent 
is of sound or unsound mind; upon their oath say that the respondent is 
of unsound mind, It is ordered that the clerk certify a copy of this 
verdict and this order to the Administrator, Federal Security Agency. 
The respondent is remanded to the District Jail to await the order of 
the said Administrator, for his, the said respondent's transfer to St. 
Elizabeth's Hospital. 
By direction of 
. Alexander Holtzoff 


Presiding Judge 
Criminal Court #1 


* 
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[ Filed October 24, 1960] 


MOTION TO VACATE SENTENCE AND 
FOR A NEW TRIAL OR DISMISSAL 


The defendant, James Bostic, by his attorney, Edward J. Skeens, 
appearing specially for this motion, respectfully moves that the court 


enter an order vacating the judgment and commitment heretofore entered 


in this cause and to dismiss the indictment or grant a new trial and as 


ground therefor shows as follows: 

1. The Honorable Court has jurisdiction over this motion and this 
cause and the power to vacate the sentence, to grant a new trial pursuant 
to 28 USC §2255, as a proceeding in the nature of coram nobis pursuant 
to 28 USC §1651 and Rule 33, Federal Rules of Criminal Procedure. 
Defendant incorporates and adopts by reference his motion for new trial 
filed August 1, 1949 and incorporates all points and authorities as though 
restated herein, the said motion although opposed has not been ruled upon 
and is still pending in this cause. | 

2. The defendant contends that he was not mentally capable to con- 
sult with his counsel or to understand the nature and gravity of the pro- 
ceedings against him or to be arraigned, stand trial, or to be sentenced 
validly; and that defendant was legally insane at the time of the commis- 
sion of the offense and not mentally capable to commit any criminal 
offense due to imbecility and would be found not guilty by reason ther eof 
upon re-trial before a new jury” 2/ The above contentions of the defend- 


ant are based upon the following facts: ! 

A District Court sitting in the above cause on two occasions in 
1940 and in 1949 on two separate jury lunacy inquisitions, the defendant 
was then found to be of unsound mind, suffering from psychosis with 
epilepsy. 

Evidence was developed at the 1940 lunacy inquisiton that the 
defendant had been suffering severe epileptic seizures since he was six 


years of age; (Tr. 16, Henry Morgan) that he frothed at the aon and bit 


a/ A complete reprint of the docket entries in this cause is found in an 
appendix attached hereto and made. part hereof. 
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his tongue; That James Evris observed the defendant having such 
seizures with frequency as early as two years from birth (Tr. 37); 
That the defendant has had a violent history while incarcerated at the 
D.C. Jail as reported in the testimony of the Superintendent Thomas M. 
Rives (Tr. 54); Several of the witnesses who knew the defendant as a 
child, Mary Lou Johnson (Tr. 66) and Robert Morgan (Tr. 78); Tommy 
Moore (Tr. 88), Emma McKelvin (Tr. 94), Louella Diggs (Tr. 107), 
Robert Landren (Tr. 122), James Bean (Tr. 131), Wallace Simmons 
(Tr. 138), Benjamin Diggs (Tr. 174), Betty Brown (Tr. 181), Edward 
Bean (Tr. 190), David Morgan (Tr. 207), Sam Simmons (Tr. 223), Sarah 
Morgan (Tr. 233), Mary Minor (Tr. 249), Rhoda Butler (Tr. 269), or 
later in his adult life stated in substance that defendant was mentally 
ill and suffered epileptic seizures. 

Dr. Claude P. Carmichael testified that the defendant "to my mind 
an insane individual (Tr. 208); that defendant was "a moron from birth" 
(Tr. 325). 

Dr. Frederick F. Watts, a psychologist, testified that after conduct- 
ing several tests he found that the defendant was mentally defective with 
an average mental age of six years and one month (Tr. 350). 

Dr. Ernest Y. Williams, a neurologist and psychiatrist, testified 
that defendant was suffering from "epilepsy with psychosis — the psy- 
chosis being mainly of a manic nature". (Tr. 377). 

Dr. Whittington H. Bruce, in assisting Dr. Williams, agreed that 
the defendant was mentally ill and then considered that the defendant 
should be confined to protect the safety of the community. (Tr. 434). 

Dr. Elmer Klein, a psychiatrist, testified that the defendant was 
feeble- minded (Tr. 436) and that defendant was suffering from psychosis 
associated with feeblemindedness (Tr. 437). 2/ 


b/ Attached hereto and incorporated by reference are affidavits of 
Dr. Carmichael (Exhibit A), Dr. Williams (Exhibit B), Dr. Bruce 
(Exhibit C), Dr. Watts (Exhibit D), reports of Joseph L. Gilbert, 
M.D. (Exhibit E), and Amino Perretti, M.D. (Exhibit F). 
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3. The defendant's affidavit in support of his application for 
leave to proceed without prepayment of costs. : 

WHEREFORE, the premises considered, the defendant Estee: 
fully prays as follows: 

I. That the Honorable Court order a full hearing in open Court 
on the motion to vacate judgment and sentence and dismissal or a new 
trial on the issues presented by this motion; | 

Il. That the Honorable Court order the government to: produce 
the defendant from the Federal Penitentiary at Atlanta, Georgia to be 


personally present at said hearing; 


Il. That the Honorable Court enter an order granting leave to 


the defendant to proceed without prepayment of costs, and to subpoena 
the following witnesses who shall be paid to testify as and in the same 
manner as any professional expert witness, to-wit: Dr. Claude P. 
Carmichael, Dr. Ernest Y. Williams, Dr. Frederick P. Watts, Dr. 
Whittington H. Bruce, Dr. Elmer Klein, Dr. Joseph L. Gilbert, and 
Dr. Amino Perretti, all of whom are to be found in the Washington, 
D. C. area. | 

IV. That the Honorable Court enter an order that the| defendant 
be provided with a transcript of the lunacy inquisitions held in this 

cause in 1940 and in 1949 at the expense of the Administrative Office 

of the United States; and 

V. That upon a full hearing in this cause, and after testimony 
is adduced in open Court, the Court vacate the judgment and commit- 
ment heretofore entered in this cause, and dismiss the indictment in 
the interest of justice or to award a new trial upon the original first 


degree murder indictment. 


/s/ Edward J. Skeens | 
Attorney for the Defendant 
1500 Massachusetts Ave., N.W. 
Washington 5, D. C. 
ADams 4- 8170 


I hereby certify that I have personally delivered a copy of the 
foregoing motion, exhibits, appendix, and points and authorities to the 
U.S. Attorney for D.C., Oliver Gasch, Esq., this 24th day of Oct., 1960 


/s/ Edward J. Skeens 
Attorney for the Defendant 


| Filed March 30, 1961] 
OPINION 
Edward J. Skeens and Ernest C. Raskauskas, both of Washington, 
D. C., for the defendant, for the motion. 
Oliver Gasch, United States Attorney; and Luke Moore, Assistant 
United States Attorney, for the United States. 


The defendant James Bostic was convicted in this court on 


February 9, 1937, after a trial before Judge James Proctor and a 
jury, of murder in the first degree and was sentenced to death by 
electrocution. The sentence was later commuted by the President to 
imprisonment for 99 years. The defendant is now serving this sentence 
in the Atlanta Penitentiary. 

At this time, twenty-four years after his conviction, the defend- 
ant moves pursuant to 28 U.S.C. §2255, to vacate the judgment, on the 
alleged ground that he was mentally incompetent to stand trial. The 
very idea that a court should be requested to determine whether at the 
time of his trial, over twenty-four years ago, the defendant understood 
the nature of the proceedings against him, and was able to consult with 
counsel - for that is what mental competency to stand trial means - 
seems preposterous and borders on the fantastic. Obviously, it is well 
nigh impossible to determine the extent of a person's mental under- 
standing on a particular day over twenty-four years ago. It verges on 
the bizarre and the absurd when the additional facts are, as is true 
here, that defendant was represented by counsel who never complained 
that his client was unable to consult with him or assist him, and that 
the defendant took the witness stand at his trial and rationally testified 
in his own behalf at considerable length. 

Unlike most motions under 28 U.S.C. §2255, which are generally 
mailed to the court by the prisoner in propria persona, this motion 
was prepared and is being submitted by a member of the District of 
Columbia bar, who, however, had not represented the defendant previously. 
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As the trial judge is deceased, the motion was referred to me under 
Rule 25 of the Federal Rules of Criminal Procedure since I was 
presiding in Criminal No. 1. This court has reviewed the voluminous 
files and records of the case, “as well as a transcript of the proceedings 
at the trial, and has also heard. oral argument on the preliminary ques- 
tion whether the defendant is eunee to a hearing on the merits of his 
application. 

The history of this case is somewhat unusual and proper dispos- 
ition of the present motion makes it desirable to review chronologically 
what has previously occurred. The fact that the defendant killed the 
victim named in the indictment is not disputed. Consequently, we are 
not confronted with a case of a person who is clamoring that he is in- 
nocent of the crime of which he was convicted. If this were the case, 
no lapse of time should deprive the innocent party of his rights. The 
issues that were litigated at the trial were the degree of homicide and 
a claim of self-defense. | 

On October 9, 1936, in an altercation originating out of a petty, 
inconsequential quarrel, the defendant fatally shot one William Tuckson, 
Jr. This is not denied or disputed. On November 12, 1936, the defendant 
was indicted for murder in the first degree. He was tried before Judge 
Proctor and a jury on February 8 and 9, 1937, and was found guilty. On 
March 19, 1937, he was sentenced to death by electrocution. The con- 
viction waS unanimously affirmed by the Court of Appeals on December 
20, 1937, Bostic v. United States, 68 App. D.C. 167, anda petition for a 
writ of certiorari was denied by the Supreme Court on January 31, 1938, 
303 U.S. 635. Other review proceedings, which need not be! ‘recapitulated 
here, were then instituted seriatim and the date of execution was post- 
poned from time to time. In this manner over three years elapsed from 
the time that the defendant had been sentenced to death. 

The defendant apparently then began to show signs of having lost 
his mind. This result is not surprising in view of the suspense and 


tension that must be caused by several years' confinement in a death 


cell, while he awaited a final decision as to whether he was to be 
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executed. y On the basis of affidavits of several psychiatrists, which 


are contained in the file, a lunacy inquisition was held and on May 29, 
1940, the defendant was adjudged to have become of unsound mind. A 
transfer to Saint Elizabeths Hospital for the mentally ill was ordered, 
and the execution of the sentence of death was suspended and held in 
abeyance until he would be restored to sanity. 

About nine years later, on July 7, 1949, the Superintendent of 
Saint Elizabeths Hospital submitted a formal certificate to the court 
that the defendant was no longer of unsound mind. The defendant was 
then transferred from the hospital to the jail. On the basis of this 
certificate the United States Attorney brought the matter to the atten- 
tion of the court and requested that a new date of execution be set. 
This suggestion came before me, as I was then sitting in the criminal 
division of the court. It seems to me to be almost macabre to order 
a death sentence to be carried into effect over twelve years after it 
was first imposed, and nine years after the defendant had been com- 
mitted to a mental hospital. Accordingly, I declined to accept the ex 
parte certificate as conclusive, as had been the usual practice in such 
matters, and ordered that a lunacy hearing take piace.2/ Accordingly, 
a hearing was held before me and a jury on October 6, 1949, and an 
issue of fact developed as to whether the defendant's sanity had been 
fully restored. The court ruled that the burden of proof on that issue 
was on the Government. The culmination of the proceeding was that 
the defendant was found to be still of unsound mind and was recommitted 
by me to a mental hospital. On April 17, 1951, President Truman 


1. Compare the English practice under which a sentence of death is 
either affirmed and carried out, or reversed and set aside, or com- 
muted, within a month or six weeks, at the most, after the trial. The 
English view is that the prolonged mental agony and suspense are 
unnecessary torture and add to the punishment. 


. Subsequently, the Court of Appeals decided in Gunther v. United States, 
94 U.S. App. D.C. 243, that such an ex parte certificate of the Superin- 
tendent of Saint Elizabeths Hospital, should not be accepted as con- 
clusive, but that the defendant is entitled to a hearing on the issue of 
his competency to stand trial. 


217 

commuted the death sentence to imprisonment for ninety -nine years. 
Eventually the defendant was found to have been restored to sanity and 
was transferred to the Atlanta Penitentiary, where he is now serving 
his sentence. | 

On October 24, 1960, his present counsel filed a motion to vacate 
the sentence and for a new trial, or a dismissal. As heretofore stated, 
in addition to reviewing the entire file, and all the records of the court 
pertaining to this case, including the transcript of the testimony at the 
trial, the court held a preliminary oral argume nt on the question whether 
the defendant was entitled to a hearing on the merits of his motion. This 
argument was held on March 24, 1961, after a number of continuances 
which were requested by counsel for the defendant. | 

Counsel for the defendant stated that the evidence which he desires 
to introduce in support of the motion is testimony of some of the psy- 
chiatrists who examined the defendant in 1949, when he was found of 
unsound mind after over three years’ incarceration ina death cell in 
jail. Opinions to the effect that the defendant was then suffering from 
a mental disease or even that he was of a low order of mentality 
generally would not justify a conclusion as to what his mental state 
had been three years previously, especially in view of the supervening 
events. More than that, the issue whether a person is competent to 


stand trial presents a different problem than merely the presence or 
| 


absence of mental disease or a mental defect. The question becomes 
whether the defendant understood the nature of the proceedings and 
was able to consult with counsel intelligently at the particular time 
when his trial took place. Many insane persons as well as many feeble- 
minded individuals or morons are competent to stand trial within that 
test. Actually while the presence or absence of a mental disease or a 
mental defect is largely a medical question, the issue of competency to 
stand trial is a matter that can be determined by a layman. | A layman 
can ascertain whether a person understands the nature of the proceed- 
ings and is able to consult with counsel intelligently. Obviously, psy- 
chiatrists who examined the defendant three years after the trial are 


218 

not in a position to express an opinion whether on the day of his trial 
the defendant understood the nature of the proceedings and was able to 
consult with counsel. 

The court has read the transcript of the defendant's testimony 
at his trial. His testimony was both intelligent and rational. He nar- 
rated in detail the altercation which preceded the murder. He recounted 
the fact that the deceased made a gesture as though he was about to take 
out a knife and that he, the defendant, thereupon pulled out a gun and 
fired at the deceased. His own testimony is the most convincing and 
strongest evidence that he was competent to stand trial. 

There is another aspect of the matter that must be considered. 
An enquiry directed by the Court to the Assistant United States Attorney 
at the time of the oral argument elicited the information that it would be 
extremely difficult for the Government to prove its case at this time, if 
the defendant were granted a new trial. Very likely this is an understate- 
ment and, actually, it would probably be impossible for the Government 
to prove its case. Even if any of the witnesses were available, they could 


hardly withstand searching cross-examination concerning events that took 
place twenty-four years ago. Very few persons can do so. 
The interests of the public must be protected to the same-extent 


as those of the defendant. It was said by Mr. Justice Cardozo, in Snyder 
vy. Commonwealth of Massachusetts, 291 U.S. 97, 122, that 
"| , justice, though due to the accused, is due to the 
accuser also. The concept of fairness must not be strained 
til] it is narrowed to a filament. We are to keep the balance 
. true." 
Judge Learned Hand made the following sage observations in 
United States v. Garsson, 291 Fed. 646, 649: 
"Our dangers do not lie in too little tenderness to the accused. 
Our procedure has been always haunted by the ghost of the 
innocent man convicted. It is an unreal dream. What we 
need to fear is the archaic formalism and the watery senti- 
ment that obstructs, delays, and defeats the prosecution of 


crime.” 
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Some years ago, Mr. Justice Holmes in a dissenting opinion in 
Kepner v. United States, 195 U.S. 100, 134, observed that, "At the present 
time in this country there is more danger that criminals will escape 
justice than that they will be subjected to tyranny." | 


Recently an eminent English jurist, Mr. Justice Devlin, stated: :2/ 


"When a criminal goes free, it is as much a failure of | 

abstract justice as when an innocent man is convicted." 

At the oral argument the court evinced some curiosity as to how 
the present motion originated. Counsel for the defendant stated that he 
had represented another prisoner confined at Atlanta Penitentiary; that 
Bostic obtained counsel's name from the other prisoner, cae wrote a 
letter to counsel requesting him to bring some proceeding in order to 
accelerate the defendant's parole eligibility date; 2 and counsel replied 
suggesting that instead a motion might be filed to set aside the convic- 
tion on the ground of mental incompetency to stand trial. ! 

In recent years the Federal courts have been flooded with motions 
under 28 U.S.C. §2255, most of which are utterly without merit. It must 
be borne in mind that in each instance the defendant has had'his day in 
court, had been convicted, and had an opportunity for direct appellate 
review. In each instance there is a final adjudication of guilt. The intent 
of Congress in enacting this statute was to provide an extradrdinary 
remedy for an exceptional case where a miscarriage of justice has 
occurred, and not an additional means for prolonging routine litigation. 

The District of Columbia has been a particular victim of these 
motions. Thus, in the fiscal year 1959, the total number of such motions 
filed throughout the Federal judicial system was 494. Of this aggregate, 
192 motions, or almost 40% were filed in the District of Columbia alone. 
The balance was distributed among the other ten circuits. The second 
largest number was in the Fifth Circuit, where 53 such motions were 


3. Sir Patrick Devlin - The Criminal Prosecution in England, p. 135. 


4. This obviously indicates that the defendant is capable of, rational 
thinking. 


220 
filed, distributed among 16 districts. In the fiscal year 1960, the 
aggregate of such motions rose to 538, of which 221, or over 41%, 
were filed in the District of Columbia. In this instance the Ninth 
Circuit had the second largest number - 94, distributed among 11 


districts 3/ 


The apt comments of Circuit Judge Pope of the Ninth Circuit in 
Johnson v. United States, 267 F.2d 813, are pertinent and applicable to 
the present motion: 

"Cases similar to this are currently flooding the 

courts by the hundreds. This is not an isolated instance 

of the abuse of §2255, although candor compels us to say 

we cannot recall one quite so outrageous as this one. A 

day to day observation of these cases, as currently pro- 

liferated in sundry penitentiaries, suggests the need to 

build into 82255 some safeguards to protect the courts 

against the abuse of their processes which persons like 

this appellant are now enabled to perpetrate." 

The motion and the files and records of the case conclusively show 
that the defendant is entitled to no relief. 

Motion denied. 


/s/ Alexander Holtzoff 
United States District Judge 


March 30, 1961 


5/ The foregoing figures were supplied by the Administrative Office of 
the United States Courts. 
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NOTICE OF APPEAL | 
Name and address of appellant: James Bostic, U.S. Federal Penitentiary, 


Atlanta, Georgia. 

Name and address of appellant's attorney: Edward J. Sxeens, 201 
Barr Building, Washington 6, D. C. | 

Offense: First Degree Murder. : 

Concise statement of judgment or order, giving date, and any sentence: 
March 30, 1961 - Order denying motion, without hearing, to 
vacate judgment, set aside conviction, and for a new trial. 

Name of institution where now confined, if not on bail: U. s. Federal 
Penitentiary, Atlanta, Georgia. 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from, the above- 
stated judgment. | 

Notice is hereby given pursuant to Court of Appeals Rules that 
no transcript of proceedings and testimony will be ordered or required. 
The original trial transcript and lunacy inquisition transcription for the 
1940 hearing, now in possession of the Government, will be filed in this 
cause by stipulation. ! 


Date: April 27, 1961 James Bostic 
Appellant 


By: /s/ Edward J. Skeens 
Attorney for aa 


BRIEF FOR APPELLANT 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,405 


JAMES BOSTIC, 
Appellant, 


UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


EDWARD J. SKEENS 


201 Barr Building 
910 - 17th Street, N.W. 
Washington 6, D. C. 


Attorney for Appellant 


ROBERT 1. THIEL 


(i) 
QUESTIONS PRESENTED 


Appellant was convicted of murder in the first degree after a trial 
by jury. A mandatory sentence of death by electrocution was never 
carried into effect, because shortly thereafter, appellant was found to 
be of unsound mind and on May 29, 1940, was committed to St. Eliza- 
beth's Hospital. On April 28, 1951, Harry S. Truman, President of the 
United States, commuted the death sentence to 99 years' imprisonment. 
Appellant filed a motion to vacate sentence and for a new trial or dis- 
missal, which was denied without a hearing by the District Court. 


Therefore, in the opinion of the appellant, the following questions 


are presented for decision on this Appeal: 
| 


1. Whether the Court should have granted a hearing, as being 
timely, on a motion for a new trial filed August 1, 1949, by Court- 
appointed counsel, based on newly discovered evidence indicating a good 
defense of insanity, pursuant to Rule 33, Federal Rules of Criminal 
Procedure, and incorporated by reference in a motion filed October 24, 
1960, in the nature of coram nobis pursuant to 28 USC, Sec. 1651, where 
the appellant was convicted on February 9, 1937, and was later commit- 
ted to an institution for the criminally insane from May 29, 1940, and 
continuously until the latter part of 1951? 


2. Whether the Court should have granted a hearing, as being 
timely, on a motion to vacate judgment, filed October 24, 1960, pursuant 
to 28 USC, Sec. 2255, where nineteen lay witnesses; Dr. Carmichael, a 
physician expert in mental illnesses; Dr. Watts, a psychologist; Drs. 
Bruce, Williams, and Klein, psychiatrists, substantially testified ata 
1940 lunacy hearing that appellant was an imbecile intellectually and 
suffering from epilepsy with psychosis from birth; that such mental 
defect had been deteriorating throughout appellant's life, including the 
time of the offense, the arraignment, trial, conviction and post-conviction 


lunacy hearing held in 1940, justifying the inference and conclusion that 


appellant was not mentally competent to stand trial or to} effectively 


(ii) 
assist his counsel upon a defense of insanity which was not proffered at 
trial? 


3. Whether the Court should have granted a hearing, as being 


timely, upon appellant's collateral attack upon the legality of his com- 
mitment in 1951 to a Federal penitentiary upon a sentence imposed in 
1937, where the appellant was committed to an institution for the 
criminally insane from 1940 to 1951, and such transfer was effected by 
the Bureau of Prisons from the hospital to penitentiary without a 
judicial or medical determination of appellant's sanity and mental com- 
petency to commence service of such sentence; and, thereby rendering 
appellant's commitment as void in violation of his constitutional rights, 
as constituting cruel and unusual punishment justifying an unconditional 


release from the remainder of his sentence ? 


JURISDICTIONAL STATEMENT 
STATEMENT OF CASE 
STATUTES INVOLVED 
STATEMENT OF POINTS . 
SUMMARY OF ARGUMENT 


ARGUMENT 


I. The Appellant was Entitled to a Hearing on the Issue of 
His Mental Competency to Stand Trial, as Provided by 
Title 28, U.S.C., §2255 . 2 é < . . . a 


Sufficiency of Evidence : . : 
The Passage of Time .- 7 eee 


The Appellant's Testimony at His Trial Does Not 
Demonstrate His Competency at That Time . ‘ 


An Allegation of Innocence is Not a Prerequisite 
To Section 2255 Relief ; 5 : ‘ : 


Bishop v. United States Controls the Issue Raised 
By This Appeal . . ‘ . ‘ . Ns 


Il. The Appellant Has Been Judicially Declared as Mentally 
Incompetent to Stand Trial or to be Sentenced to Death 
By Electrocution and is, therefore, Entitled to a New 
Trial without the Necessity of a §2255 Hearing ay el Sate os 


The Appellant is Entitled to a New Trial upon the Ground 
That He was Insane at the Time the Offense was Committed, : 
Pursuant to Rule 33, Federal Rules of Criminal Procedure | 
And Under the All-Writs Statute Incorporating Coram Nobis | 
Relief . e : A , * ‘ . 5 $ oi 


a. Failure of District Court to Rule on the Point 
Presented . * ° ‘ ‘ is 


b. Statutory Authority for Such Relief . 
c. Applicability of Coram Nobis . 3 % : 5 


The Appellant was legally Transferred from a Mental 
Institution to a Federal Penitentiary, without a Judicial 
Or Medical Determination of the Appellant's Mental Com- | 
petency, although He had been Found of Unsound Mind by 
Jury Verdict on Two Prior Occasions - + - - ‘ 


CONCLUSION ° o. 4 * . e . 
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UNITED STATES COURT OF APPEALS 
For the District Of Columbia Circuit 


No. 16,405 


JAMES BOSTIC, 


Appellant, 


Vv. 


UNITED STATES OF AMERICA, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from the denial, without hearing, of a motion to 
vacate sentence and for new trial or dismissal, brought pursuant to 
Title 28, U.S.C., Section 2255; Title 28, U.S.C., Section 1651, as a pro- 
ceeding in the nature of coram nobis, and pursuant to Rule 33, Federal 
Rules of Criminal Procedure. The denial of the motion was incorporated 
in a written opinion, dated March 30, 1961, by Alexander Holtzoff, Asso- 
ciate District Judge for the District of Columbia. Jurisdiction is vested 
in this Court by virtue of Title 28, U.S.C., Section 1291. 


2 
STATEMENT OF THE CASE 


The docket entries (J.-A. 1, 2, 3, 4, 5) reflect that the Appellant 
was indicted for murder in the first degree on November 12, 1936; that 
trial by jury commenced on February 8, 1937; that on February 9, 1937, 
the jury returned a verdict of guilty of murder in the first degree; that 
the Appellant was sentenced to death by electrocution on March 19, 

1937; that a Notice of Appeal was filed on March 24, 1937; that various 
motions in other proceedings were taken, including a petition for writ 

of habeas corpus, which was dismissed, and an appeal was noted on 

May 9, 1939; that on April 8, 1940, a petition for a lunacy inquisition 
was filed and an order granting the lunacy inquisition was entered 

April 22, 1940; that a lunacy inquisition before a jury was held from 
May 13 through May 20, 1940, resulting in a verdict that the Appellant 
was of unsound mind, suffering from psychosis and epilepsy; that a judg- 
ment of insanity was entered by Judge Letts on May 29, 1940, committing 
the Appellant to a Government hospital for the insane and suspending the 
execution of the sentence of death by electrocution until such time as 
Appellant was restored to sanity (J.A. 204); and that the Appellant re- 
mained continuously at St. Elizabeth's Hospital until the Superintendent, 
Winfred Overholger, M.D., filed a letter dated July 7, 1949, with the 
Clerk of the District Court to the effect that the Appellant was no longer 
suffering from a psychosis and no longer 3 in need of car care and treatment” 
{OF his mental disorders (JA. 208). The Appellant was discharged from 
treatment from said hospital 0 on a July 2 ay Eid AAS A. 308) On aay 20, 


eae aera nn aemnenrmeeenittemariar cigar ann 
examination of the Appellant and inquiry, with provision that the Appel- 
lant'De-exalnined and observed by Drs. Joseph L. Gilbert and Amino 
Perretti of the psychiatric staff of Gallinger Municipal Hospital, in 


order to determine the Appellant's mena: condition as of that time 


(J.A 207) nner AS NOE trl eg Bt AEN nN he DOM MEMES INCRE Bic PO TR ALOT 


On July 25, 1949, Judge Holtzoff appointed John R. Fitzpatrick, 
Esq., as counsel for the Appellant (J.A. 4). On August 1, 1949, said 
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appointed counsel filed a motion for a new trial upon the ground that the 
rite ilenione 


ou any as a 


ey EEE SERSTeaeae TMT Sat Beitence; ee 
sgcoveh evidence relating 15 SRST STB, which was not 
presented at the time of his trial (J.A. 208). The docket entries fail to 
reflect any disposition or hearing on the said motion for new trial and 
the motion was still pending as of October 24, 1960, when the present 
motio# WO VACATE BEntEHSe was instituted. ¢ On on October 6, 1008 Drs. 

Tt and Perretti Fa ied aapionte wes Scoese = CIE ae 
CSEOSTENE TT Appellant be committed to to St. ca Hospital 


(J.A. | as as 


On October 10, 1949, a certificate was filed by direction of Judge 
Alexander er eee a jury was impaneled to inquire into the 
sanity of the Appellant, and after a hearing, a jury verdict was entered 
that the Appellant was of unsound mind, and he was again committed to 
Sir Elizabeth's Hospital (S.A. A. .,210). The Appellant remained in the men- 
tal institution until a course determined upon in 1951. On April 23, 1951, 
a commutation of sentence to imprisonment for ninety-nine years, 
by Harry 5. Truman, President of the United States, was filed (J.A. 4). 


Shortly thereafter, at some time not disclosed by the record, and without | 
eee dn re 


a finding that the Appellant's sanity was restored, he was transferred 
mA | NINE AS 


erncenae 


and committed to the Federal Penitentiary at Atlanta. Georgia, where he 
. os RPI | 


is presently incarcerated. 


On February 19, 1960, Appellant's present counsel filed his 
Se 
A y ; otion to vacate sentence and for a new 
Seer demhenal PESTS TE TUS C7 SCHON DISS, Bhd to 
ranta new trial pursuant PIMISTB USC, section 1661 to be as a 
Speech enn pee 
and-attached by refes reference the motion for new trial filed Court- 
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appointed counsel on August 1, 1949, and incorporated all points and 
authorities as though restated in the last motion. In the written motion 
of the Appellant and at oral z argument held on March 24, T96T, Detore—= 
judge Holtzolf (I-A. 5), the Appellant contended that the sentence should 
be vacated and a new trial Saws the 


-trdretnretit tipon the Bian ‘that the Appellant did not possess, St s 


$ counsel or “to “anderstand the satire 


psec somone Meena 
and gravity of the proceedings i 


mentally competent to be arraigned, to stand trial, or to be sentenced 
validly; that Appellant was legally insane at the time of the commission 
of the offense, due to his imbecility and mental illness; that Appellant 
was entitled to a new trial on the ground of newly discovered evidence 
which consisted of medical and lay opinion, to the effect that Appellant 
was insane at the time of the offense; that such evidence was not un- 
covered by the Appellant or his trial counsel, and the defense of insanity 
was not proffered at the time of Appellant's trial in 1937; and that the 
Appellant was illegally removed from a mental institution in 1951 and 
transferred by the Bureau of Prisons to a Federal penitentiary without 
a court order or certificate to the effect that Appellant's sanity was 
restored, although he had been found to be of unsound mind on two occa- 
sions by jury trial, in 1940 and in 1949 (J.A. 211). 


On March 30, 1961, District Judge Holtzoff filed an opinion direct- 
ing that the motion, files and records of the case conclusively showed 
that the Appellant was entitled to no relief, and the same was denied 
without a hearing. From such order denying relief, the Appellant duly 
filed his Notice of Appeal on April 27, 1961, and now brings this entire 
matter for consideration by this Court. 
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STATUTES INVOLVED | 
| 


Title 28, U.S.C., Section 2255, provides: | 


A prisoner in custody under sentence of a court of the 
United States claiming the right to be released upon the 
ground that the sentence was imposed in violation of the 
Constitution or laws of the United States, or that the court 
was without jurisdiction to impose such sentence, or that the 
sentence was in excess of the maximum authorized by law, 
or is otherwise subject to collateral attack, may move the 
court which imposed the sentence to vacate, set aside or 
correct the sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the case 
conclusively show that the prisoner is entitled to no relief, 
the court shall cause notice thereof to be served upon the 
United States Attorney, grant a prompt hearing thereon, 
determine the issues and make findings of fact and conclu- 
sions of law with respect thereto. If the court finds that the 
judgment was rendered without jurisdiction, or that the 
sentence imposed was not authorized by law or otherwise 
open to collateral attack, or that there has been suchia 
denial or infringement of the constitutional rights of the 
prisoner as to render the judgment vulnerable to collateral 
attack, the court shall vacate and set the judgment aside and 
shall discharge the prisoner or resentence him or grant him 
a new trial or correct the sentence as may appear appropriate. 


A court may entertain and determine such motion without 
requiring the production of the prisoner at the hearing. 


The sentencing court shall not be required to entertain a 
second or successive motion for similar relief on behalf of 
the same prisoner. 


An appeal may be taken to the court of appeals from the 
order entered on the motion as from a final judgment on 
application for a writ of habeas corpus. 

28, U.S.C., Section 1651. Writs | 
(a) The Supreme Court and all courts established by Act of 
Congress may issue all writs necessary or appropriate in 
aid of their respective jurisdictions and agreeable to the 
usages and principles of law. 

| 
(b) An alternative writ or rule nisi may be issued by a justice 
or judge of a court which has jurisdiction. June 25, 1948, 
c. 646, 62 Stat. 944, amended May 24, 1949, c. 139, Sec. 90, 
63 Stat. 102. | 


Rule 33, New Trial. 


The court may grant a new trial toa defendant if re- 
quired in the interest of justice. If trial was by the court 
without a jury the court may vacate the judgment if entered, 
take additional testimony and direct the entry of a new judg- 
ment. A motion for a new trial based on the ground of newly 
discovered evidence may be made only before or within two 
years after final judgment, but if an appeal is pending the 
court may grant the motion only on remand of the case. A 
motion for a new trial based on any other grounds shall be 
made within 5 days after verdict or finding of guilty or 
within such further time as the court may fix during the 5- 
day period. 


STATEMENT OF POINTS 


1. The Appellant was entitled toa hearing on the issue of his 
mental competency to stand trial, as provided by Title 28, US Cis, 
Sec. 2255. 


2. The Appellant has been judicially declared as mentally incom- 
petent to stand trial or to be sentenced to death by electrocution and is, 
therefore, entitled to a new trial without the necessity of a Section 2255 


hearing. 


3. The Appellant is entitled to a new trial upon the ground that he 


was insane at the time the offense was committed, pursuant to Rule 33, 


Federal Rules of Criminal Procedure and under the All-Writs Statute 


incorporating coram nobis relief. 


4. The Appellant was illegally transferred from a mental insti- 
tution to a Federal penitentiary, without a judicial or medical deter- 
mination of the Appellant's mental competency, although he had been 


found of unsound mind by jury verdict on two prior occasions. 


7 
SUMMARY OF ARGUMENT 


At oral argument before the District Court, Luke Moore, Assistant 
United States Attorney, conceded to the Court that the Appellant had made 
a sufficient showing of mental incompetency to stand trial or to assist in 
his defense. Nevertheless, the District Court concluded that the files 
and transcripts conclusively showed that the Appellant was not entitled 


to relief. Appellant contends that the issue of sufficiency of the showing 
in support of his request for a hearing is governed by Bish op v. United 
States. The following facts are identical in both cases: A conviction in 
1937 of first degree murder; a defense of insanity was not interposed; 

the defendant testified in his behalf; prior to trial, defendant was examined 
by a psychiatrist as to his sanity; a lunacy inquisition was held in 1940 
and a verdict of unsound mind was entered; a presidential c commutation of 
sentence was decreed in 1951; Bishop and Bostic remained in a mental 
institution from 1940 to 1951; both were denied a Section 2255 hearing in 
the District Court; Bishop had a mental age of eight years; Bostic, six 
years; there was evidence that both were insane for many years prior to 
conviction. The facts differ only in that Bostic has made a stronger show- 
ing of insanity because of two jury verdicts of unsound mind, and nineteen 
lay witnesses whose testimony indicated that Bostic was insane from 
epilepsy since birth; when such evidence is considered collectively, 
Bostic's condition of epilepsy with psychosis existed for at least nine 
years after his commitment to a hospital, whereas Bishop's insanity was 
continually improving, and he was certified by St. Elizabeth's as fully 
recovered in 1951. There has never been a finding or certification that 
Bostic's sanity had been restored, in spite of his commitment to the 
Atlanta Penitentiary in 1951. Appellant contends that he made a stronger 


showing of incompetency than Bishop, who later did obtain a hearing by 


mandate of the Supreme Court. 


Appellant contends that the lunacy jury impaneled i 1940 expressly 
found the Appellant to be of unsound mind since the date of his birth, due 
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to the nature of the charge by the court, expressly requiring the jury to 
consider the Appellant's insanity at the time of trial and sentence; or by 
inference, since the Court received evidence bearing upon Appellant's 
mental condition from the date of his birth, immediately prior to the 
commission of the offense, the time of trial, the time of sentence and the 
time of the lunacy inquisition. Therefore the Appellant contends that a 
§2255 hearing is not necessary and a new trial should be ordered by this 
Court upon the record already made 21 years ago, since his mental con- 
dition could not have been significantly different prior to trial, during 
his trial, and after conviction. 


Appellant contends that he is entitled to relief in the nature of 
coram nobis, pursuant to the All-Writs Statute and pursuant to a motion 
for a new trial filed in 1949, citing Rule 33, Federal Rules of Criminal 
Procedure as authority. That motion has never been resolved and for 
all intents and purposes is still pending. The basis for all of the fore- 
going is that the Appellant was legally insane at the time of the commis- 
sion of the offense due to his imbecility and psychosis with epilepsy. 
The evidence for such contention appears from the same lunacy record 


obtained 21 years ago. 


Finally, Appellant contends, in the alternative, that he should be 
released outright in the exercise of discretion by this Court, and that the 


foregoing relief js not necessary. Appellant contends that cruel and un- 


usual punishment without due process of law has been inflicted upon him 

by compelling him to serve the sentence in the Atlanta Penitentiary since 
1951, even though he was still of unsound mind. Appellant contends that 

he was, and still is insane because there is no administrative or judicial 
determination that his sanity has been restored. The Appellant must be 
presumed insane in view of the two prior verdicts of two separate lunacy 
juries impaneled in 1940 and 1949. This Court cannot correct such cruel 
and unusual punishment or reincarnate due process of law denied to the 
Appellant for a period of more than ten years, and the only remedy left to 
right this wrong is to order the Appellant's immediate and absolute release. 


THE APPELLANT WAS ENTITLED TO A HEARING ON THE SS 
OF HIS MENTAL COMPETENCY TO STAND TRIAL, AS PROVIDED 
BY TITLE 28, U.S.C., SEC. 2255. | 
a. Sufficiency of Evidence - The District Court, Alexander Holtzoff, 
in a Memorandum Opinion, concluded that the motion, the files and records 
of the case conclusively show that the Appellant is entitled to no relief 
(J.A. 220). The entire opinion is reported in United States | le Bostic, 192 
Fed. Supp. 170. The “primary evidence in support of the mo the motion and reliea— 
upon on by the APSEART herein, was developed at the lunacy inguisition which 
“Was held by the District Court in this case in May, 1940. At that hearing, 
PQUENTed FECES Dr Frederick F. Watts, testified that the Appel- 
lant was at that time classified as an imbecile, with a mental age of six 
years and one month; that he administered the Stanford revision of the 
Binet-Simon psychological test and found that the Appellant's basal mental 
age was five years, which was at the level at which the Appellant was able 
to pass all of the tests; that the Appellant was able to pass ‘three tests at 
the age of six, one test at the age of seven, and two tests at the age of 
eight; and that this gave the Appellant a mental average age of six years 
and one month, with an intelligence quotient of forty-one. The Doctor 


a aa ce ra a IST SEY Td 
concluded that Bostic was then mentally retarded with a mental deficiency 
according to the tests; and that the Appellant could, in some situations, 
distinguish between right and wrong in a similar situation which a child 


six or seven years old could distinguish between right and wrong; and that, 
if a situation became complicated for the Appellant or he became excited, 
then the Appellant would entirely lose the ability to distinguish between 
right and wrong (J.A. 119-121). The witness then related in detail the 
exact types of questions propounded to the Appellant and the answers 
elicited from him, in support of the examination conducted by Dr. Watts 
(J.A. 122-26). For example, the Doctor asked the Appellant: "What 
makes a sailboat move?" The Appellant replied: "There is a motor to 
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pull it.” Also, he asked Appellant what he would do if he found a three- 
year old child in the street who had been lost from his parents. The 
Appellant replied: "I do not know. I never found one.” (J.A. 124) 


A qualified psychiatrist, Dr. Ernest Y. Williams, testified that he 
examined the Appellant and divided the same into four categories: 
First, the offense committed by the Appellant and its factors; second, 
his personal history; third, the instinctive and emotional attitude of the 
Appellant; and Fourth, the Appellant's personal history (J.A. 128). After 
fully disclosing the results of his examination (J.A. 129-134), Dr. 
Williams concluded that the Appellant 


1x * * had a history of an individual with epileptoid 
seizures which later developed into epileptoid equivalents, 
with viciousness which characterized in this case the be- 
havior which on one occasion probably resulted in a shoot- 
second, little recollection of them, and punish- 
can be seen in the 
to boost up his depressed 


depression, marked intellec i : 
psychological study, gave hi vel of about six years, 
lack of adequate emotional feelings to a given situation;~ 
angered easily; a history of suspiciousness and inadequate 
interpretation of facts; hallucinations and illusions and 


tremendous outbursts of strength when angry; childish 
reasons for crimes committed. 


"Because of these fac i i 
epilepsia with psyc osis—the chosis being mainly of a 
manic nature.” (JA. 135) 


eee ee a 
Dr. Williams stated that the epilepsy suffered by the Appellant 
would conform largely to the grand mal type (J.A. 137). The Appellant 
described epileptic attacks which he sustained while incarcerated in 
this case (J.A. 138). Finally Dr. Williams was asked that, if nineteen 
witnesses who had previously testified that they knew Appellant from 
early years, most of them from birth, testified to chronic recurrent 


epilepsy and to mental inferiority, and to their laymen's opinion as to 


11 


insanity, would it have any weight or bearing upon the analysis made by 
Dr. Williams. Dr. Williams replied as follows: 
"Yes, it would. Fortunately, laymen can many times tell 

as much as the physician or the doctor as to just the men- 

tality of the patient. They may not use the exact words that 

we use, but they are not so stupid about those things. | They 

really know, in probably many instances, as much about them 

as we do, except they do not use the same terminology." 

Dr. Claude P. Carmichael testified as a qualified psychiatrist and 
medical doctor that he examined Appellant on one occasion with Dr. 
Bruce, and on another occasion with Dr. Bruce and Dr. Williams. Dr. 
Carmichael related in detail the results of his examination "ej A. 103-7) 
and concluded that the Appellant was suffering from auditory and visual 
hallucinations (J.A. 108). Dr. Carmichael stated that, in his opinion, a 
series of epileptic attacks in any individual would finally result i in 
marked mental deterioration and might go on to insanity in) fifty per cent 
of such cases (J.A. 111). The Doctor concluded that, upon consideration 

of the history and affidavits supplied to him by people who have known 
him from birth, it was his opinion that the Appellant was an epileptic of 
the grand mal type (J.A. 111); and that the Appellant's ability to dis- 
tinguish between right and wrong is lost when he becomes excited; and, 


that in the opinion of Dr. Carmichael, he was an insane individual. 


Dr. Whittington H. Bruce, a qualified psychiatrist for a period of 
25 years (J.A. 147), testified that he examined the Appellant on two occa- 
sions, together with Dr. Carmichael (J.A. 148), and after relating the 
results of his examination (J.A. 149-155) concluded that upon his analysis 
and diagnosis of the Appellant, that the Appellant was a man who at times 
was not responsible for his acts, because of his mental condition; that he 
was an insane person although he had rational periods of time when he 
could be responsible for his acts (JA. 157). When Dr. Bruce was asked 
whether the Appellant could understand the force and significance of the 
lunacy inquisition, the Doctor replied as follows: 
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"T think he knows there is a trial going on and I think 

he knows it pertains to him and his future. But, if he is 

not any more interested in this than he was in the questions 

that I asked him, why, he does not care much about it or the 

outcome of it.” 

Dr. Elmer Klein testified that he had practiced in the specialty of 
psychiatry for fifteen years at that time (J.A. 158); that he examined the 
Appellant; and that he was satisfied that the Appellant was a feeble- 
minded individual with a mental age of between six and seven years; 
and that Appellant was suffering from psychosis associated with feeble- 
mindedness (J.A. 159). Dr. Klein stated that, in his opinion, the personal 
history of the Appellant as uncovered by nineteen lay witnesses who testi- 
fied in Appellant's behalf would authenticate the fact that Appellant was 
suffering from epilepsy of the grand mal type due to the evidence of con- 
vulsive seizures (J.A. 161-3); and that the Appellant could distinguish 
between right and wrong to the extent that a six or seven-year-old child 
could make such distinction. Dr. Klein concluded by recommending 
commitment of the Appellant to an institution for the criminally insane 
(J.A. 165). 


Nineteen lay witnesses testified at the 1940 lunacy inquisition to 
the effect that the Appellant was insane or of unsound mind from the time 


ee — 
of his birth, continuing through his early childhood, as a teenager, and 
Pe  , 


later as an adult while employed as a laborer in the District of Columbia: 
Henry Morgan (J.A. 18-26) James Evris (J.A. 28-34) 
Mary Lou Johnson (J.A. 38-42) Robert Morgan (JA. 43-47) 
Tommy Moore (J.A. 47-9) Emma McKelvin (J.A. 49-54) 
Louella Diggs (J.A. 54-8) Robert Landrem (J.A. 58) 
James Bean (J.A. 58-60) Wallace Simmons (J.A. 61) 
Frank Martin (J.A. 64-71) Benjamin Diggs (J.A. 71-5) 
Betty Brown (J.A. 75-8) Edward Bean (J.A. 78) 
David Morgan (J.A. 82-3) Sam Simmons (J.A. 84) 
Sarah Morgan (J.A. 84) Mary Minor (J.A. 90-4) 
Rhoda Butler (J.A. 94-100) 
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Considering the testimony of the foregoing witnesses collectively, 
the evidence clearly showed, and was apparently believed, as indicated 
by the jury's verdict, that the Appellant was insane from the time oF — 
his birth in Edgefield, South Carolina; that his father died vnes he was 
two years of age and his mother, when he was six years of age; that he 
was brought up by relatives for the next fourteen years, mostly by 
Emma McKelvin, who reared the Appellant for thirteen years (J.A. 51); 
and that he suffered epileptic seizures on the average of twice a month 
throughout that time (JA. 52). Throughout his childhood he was charac- 
terized by playmates and schoolmates as "Dizzy" (J.A. 45), "Wobbly" 
(J.A. 75), "Crazy" (J.A. 80), "Simp" (J.A. 56), and "Simple Jim" 

(J.A. 52). At various times Appellant suffered auditory hallucinations— 
heard mother and father sing (J.A. 23, 53)—and saw Jesus Christ writing 
on the wall—visual hallucinations (JA. 23, 53). Appellant never went 
more than three grades of school (J.A. 56) and had a record of violence 
at the D. C. jail during his commitment there (J.A. 36). Appellant 
suffered epileptic seizures even while in school, and the teacher advised 
pupils to place a pencil in Appellant's mouth to prevent Bostic from 
biting his tongue. Nearly all of the witnesses characterized the Appel- 
lant as never having good sense or judgment. The seizures he suffered 
were described as being violent, where the Appellant would wallow on 
the ground, eyes would bulge, froth at the mouth, and would last fifteen 
minutes to an hour. A co-employee, the witness Martin, described the 
Appellant as being depressed and not himself for the three weeks prior 
to the commission of the homicide, and that on the day of the homicide, 
Appellant could not have known right from wrong (J.A. 70), 


a lunacy ition held on October 6, 1949 (J.A. 210). The Appellant 
was Ton of unsound mind in this second hearing, wpon medica} opinions 
submitted by Drs. Joseph L. Gilbert and Amino Pesrettir quotiiies— 
psychiatrists. Dr. Gilbert reported that the Appellant was of unsound 
ind "oulfering from Undifferentiated Psychosis, with toxic, organic, 
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epileptoid and situational factors associated with mental deficiency, and 


should be committed to St. Elizabeths Hospital." (J.-A. 209) 


Dr. Perretti reported that it was his opinion that the Appellant 
was of unsound mind, suffering from undifferentiated psychosis (JA. 
209). 


The Appellant relies upon all of the foregoing evidence in support 
of a claim that a sufficient showing had been made which compelled the 
District Court to hold a hearing in order to determine whether the 
Appellant was mentally competent to stand trial, able to consult with his 
counsel and assist him in the preparation of his real defense, which was 
insanity and not self-defense. The District Judge erroneously concluded 
that Appellant was relying solely on testimony of psychiatrists who 
examined the Appellant in 1940. Judge Holtzoff stated as follows: 

"Counsel for the defendant stated that the evidence which he 
desires to introduce in support of the motion is testimony 

of some of the psychiatrists who examined the defendant in 

1940, when he was found of unsound mind after over three 

years’ incarceration jn a death cell in jail. Opinions to the 

effect that the defendant was then suffering from a mental 

disease or even that he was of a low order of mentality 

generally would not justify a conclusion as to what his 

mental state had been three years previously, especially 

in view of the supervening events." (J.-A. 217) 

This conclusion by the Court was erroneous because the Appellant 
is, and has been, relying on all of the evidence as it has been enumerated 


above. 


b. The Passage of Time — The main reason for denying relief is 
very clearly reflected by the comments of Judge Holtzoff from the outset 
of his opinion. He stated as follows: 


"x * * The very idea that a court should be requested to 
determine whether at the time of his trial, over twenty-four 
years ago, the defendant understood the nature of the pro- 
ceedings against him, and was able to consult with counsel — 
for that is what mental competency to stand trial means — 
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seems preposterous and borders on the fantastic. Obvi- 
ously, it is well nigh impossible to determine the extent of 
a person's mental understanding on a particular day over 
twenty-four years ago. It verges on the bizarre and the 
absurd * * *" (J.A. 214) | 


The District Judge further stated, in adopting the comments of the 
9th Circuit Court of Appeals, as follows: "This is not an isolated instance 


of the abuse of Section 2255, although candor compels us to say we cannot 


recall one quite so outrageous as this." (J.A. 220) 


To arrive at this conclusion, Judge Holtzoff deliberatel 

follow the dictates of this Court as pronounced in Bishop v. United States, 
(1955) 96 U.S. App. D.C. 117, 223 F.2d 582, 534, vacated and remanded 
for a hearing, 350 U.S. 961, 76 S.Ct. 440, 100 L. ed. 835. Since the facts 
of Bishop so closely parallel the evidence proffered in the instant case, 
the Appellant relies most heavily upon the law pronounced therein. It 
should be noted that Bishop also was convicted in 1937 of first degree 
murder, also committed to St. Elizabeth's Hospital in 1940, and also had 
a presidential commutation of his death sentence. The fact that Bishop 
his conviction did not deter this Court from ruling, ina leading pronounce- 
ment, that mental competency at trial could be raised under the said Sec- 
tion 2255. Further, this did not deter the Supreme Court ftom vacating 
the judgment of this Court and remanding the case to the District Court 
for a hearing, which had also been denied as in the instant case. It is 
also very Significant that, upon remand, the District Court, Edward A. 

preme Court and, thereupon, vacated the judgment and awarded a new 
trial in 1956, a period of nineteen years since Bishop's conviction. This 
Ghazi can take a Judicial notice of Judge Tamm's action by referring to 
court files in United States v. Bishop, Criminal Case No. 62,549. Finally, 
Section 2255 provides that a motion for such relief may be made AT ANY 
TIME (emphasis added). 
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A very recent decision of the United States Supreme Court, decided 
tioner upon a writ of habeas corpus, even though the original conviction 
had been taken and affirmed by the Illinois Supreme Court, and a period 
of several years elapsed before a petition was filed under the Dlinois 
Post-Conviction Hearing Act, which was also denied by the Criminal 
Court of Cook County and confirmed by the Supreme Court of Illinois. 

A petition to the United States Supreme Court for certiorari was denied 
without prejudice. Thereafter, a petition for writ of habeas corpus in 
the District Court of Illinois was denied, and affirmed by the Seventh 
Circuit Court of Appeals. Thereupon, in the case of Emil Reck v. Frank 
J. Pate, Warden (1961),___—sU'S.. 6 L.ed. 2d 948, and 81 S.Ct. 


Ponca SE Bitte eine 
the court, relying exclusively upon the record as it existed at the time 


ss) ees 


of the conviction, held that a coercedconfession was not admissible and 
a Re ee 


awarded a new trial pursuant to the Due Process Clause of the Fourteenth 
Amendment. It is interesting to note that Reck, throughout his life, had 
been repeatedly classified as mentally retarded and deficient by 
psychologists and psychiatrists, and that his mental intelligence was 

that of a child between ten and eleven years old at the time of his trial. 


There is more on the question of passage of time. The United 
States Supreme Court permitted coram nobis relief on a claim of invalidity 
of plea of guilty entered a period more than twelve years after the 
sentence was imposed, and eight years after the service of the sentence 
was completed. U.S. v. Morgan, infra. This Court of Appeals similarly 
recognized such relief and vacated a sentence entered on May 3, 1935, 
which had since been fully served, and where a period of twenty-one years 
had elapsed. Farnsworth v. U.S., infra. 


Finally, the delay in this instance is excusable. After defendant's 


conviction, he remained ina mental institution until. 1951, which accounts 
for fourteen years of the Appellant's inability to take legal action since 
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1951 until the present time. There is no showing that the Appellant has 


ever recovered his sanity or is in a position to be aware of his rights. 
The fact that Appellant wrote a letter to present counsel, requesting him 
to bring some proceeding concerning parole eligibility, as indicated in 
Judge Holtzoff's Opinion, does not warrant the Judge's conclusion to the 
effect that ''This obviously indicates that the defendant is capable of 
rational thinking" (J.A. 219). In Bishop, there was a finding that his 
sanity was restored in the same year, 1951, and he did not obtain Sec- 
tion 2255 relief until 1956, when Judge Tamm vacated his 1937 sentence 
and, thereafter, the Government moved to dismiss his indictment, which 


was granted (see District Court file, supra). 


c. The Appellant's Testimony at His Trial Does Not De monstrate 
His Competency at That Time — Judge Holtzoff observed “that defendant 
was represented by counsel who never complained that his client was 
unable to consult with him or assist him, and that the defendant took the 
witness stand at his trial and rationally testified on his own behalf at 
considerable length" (J.-A. 214); and that his testimony was intelligent, 
rational, most convincing and the strongest evidence that he was com- 
petent to stand trial in his opinion (J.A. 218). A study of the trial 
transcript shows that the testimony of the Appellant required very little 
time, since the original printed transcript required only thirteen pages 
(J.A. 6-15). This is not a sufficient basis for anyone observing that the 
witness, much less reading the transcript, to say that such was the 
strongest evidence of the Appellant's mental competency. Furthermore, 
in Bishop, this Court relied on the transcript of his testimony to indicate 
his competency at trial. Yet the Supreme Court vacated this Court's 
judgment and, nevertheless, awarded a hearing on the issue of mental 


competency to stand trial. | 


But there is more. The witness, Frank Martin, testified at the 
940 lunacy inquisition that he eard the Appellant's testimony at trial 
and that only some of the things he said were sensible (J A. 71). This 
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witness knew the Appellant and was able to judge his demeanor on the 
stand. The Appellant's testimony was not intelligent and rational when 
he testified he was five feet four inches tall and the prosecutor 
corrected him that he was five feet six inches tall, and the Appellant 
stated "I know it was five feet four or six inches, or something like 
that’ (J.A. 13). He also gave several curious answers to questions, as 
follows: 

"Q. What did you shoot the third time for ? 

"A. Well, by shooting.” (J.A. 10) 


Appellant, upon being asked whether the deceased struck him, 
replied: "He struck for me. He didn't strike me.” (JA. 11) This makes 
jt clear that the Appellant's testimony was not intelligent and rational as 
indicated by Judge Holtzoff. 


Obviously, Appellant's trial counsel must have been aware of the 
Appellant's mental deficiency, since he, himself, had an alienist, Dr. 
Roger Cohen, examine the Appellant prior to trial and, of course, he 
did not interpose the defense of insanity at the trial of the case (J.A. 
166-7). Although counsel stated he was able to confer with Appellant 
and prepare a defense, i.e. self-defense, it is obvious from the record, 
and this Court itself stated in its opinion on the Appellant's direct appeal, 
reported in 68 App. D.C. 167, 94 F. 2d 636, that there was no evidence of 
self-defense. It is questionable whether counsel was effective. Itis 
interesting to note the comments of Judge Wilbur K. Miller of this Court 
in his dissent in Blocker v. U.S. (1961) _ U.S. App. D.C. -_, 288 F.2d 
853, 875: "Had counsel actually been of the opinion that a diseased mind 
produced the crime, they probably would have been unwilling to recom- 
mend a plea for a lesser offense, because in a subsequent Section 2255 


proceeding, Blocker could probably obtain a new trial on the ground that 
failure to plead insanity was ineffective assistance of counsel." (Empha- 


sis added) The fact that Appellant was examined by an alienist prior to 


trial is of no moment, because in Bishop, he likewise was examined by 
psychiatrists prior to trial at the behest of the United States Attorney. 
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Judge Holtzoff also implies that the Appellant's mental condition 
and insanity were caused by several years' confinement in a death cell 
while awaiting a final decision as to whether he was to be executed. 
(J.A. 215) To reach this assumption, the District Court had to ignore 
the testimony of the nineteen lay witnesses who stated it was their 
opinion, in effect, that the Appellant was suffering from a psychosis 
with epilepsy. This evidence was corroborated by qualified psychiatrists 
at the 1940 lunacy inquisition as indicated above. Finally, there is evi- 
dence that his condition was corroborated by Dr. Joseph L. Gilbert as 
late as 1949, when he stated that the Appellant was suffering from un- 
differentiated psychosis with toxic, organic, epileptoid and situational 
factors associated with mental deficiency (JA. 209). This finding does 
not square itself with Judge Holtzoff's conclusion that the Appellant was 
suffering from a "prison" psychosis because of his confinement. Yet, 
Judge Holtzoff himself recognized that such testimony by laymen is 
relevant in a proceeding such as this when he said: "A layman can 
ascertain whether a person understands the nature of the proceedings 
and is able to consult with counsel intelligently." (J.A. 217) Judge 
Holtzoff also says that a new trial date at this time would make it ex- 
tremely difficult for the Government to prove its case (J A. 218). 


Yet in Reck v. U. S., supra, the Supreme Court, in cdavaening a 
25-year old conviction and discharging the prisoner, indicated that a 
new trial could be had if the prosecutor so chose. The prosecutor had 
the same choice in Bishop when Judge Tamm awarded a new trial, but, 
in essence, the Government did the humane thing by dismissing Bishop's 
indictment in view of his long confinement and the probability that 


Bishop would succeéd on a defense of insanity. Appellant hopes the 


situation would be the same in this case. 
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d. An Allegation of Innocence Is Not a Prequisite to Section 2255 
Relief — Judge Holtzoff noted as follows: ". . . Consequently, we are 


not confronted with a case of a person who is clamoring he is innocent 
of the crime of which he was convicted. If this were the case, no lapse 
of time should deprive the innocent party of his rights .. ." (JA. 215) 
In this conclusion Judge Holtzoff again refused to follow the dictates of 
Bishop. We need not discuss at length whether a defense of insanity is 
equal to a claim of innocence but one thing is certain. An insane person 
cannot be guilty of a crime since he is not legally responsible for his 
acts. Furthermore, unlike other crimes of homicide in this jurisdiction, 
the District of Columbia Code specifically declares that a person cannot 
be guilty of first degree murder unless he is of sound memory and dis- 
cretion. D.C. Code, Title 22, Section 2401. Cf. Note 12 (3), Stewart v. 
U.S. (1954), 94 U.S. App. D.C. 293, 214 F.2d 879, 883. In this regard, 

a complete comparison of this and other homicide statutes was made in 
Fisher v. U.S., 328 U. S. 463, 90 L.ed. 1382 Furthermore, this Court, 
in Farnsworth v. U.S., infra, has adopted the language of the Second 
Circuit Court of Appeals in a coram nobis case, to the effect that "Ifa 
person is deprived of this constitutional right (to counsel) his relief 
does not depend on establishing his innocence and that passage of many 


years does not cure a void conviction.” 


e. Bishop v. U.S. Controls the Issue Raised By This Appeal — 
As stated previously, Appellant relies heavily upon the facts developed 
and the law declared in Bishop. The holding of this Court and of the 
Supreme Court has been cited by several Federal Circuit Courts with 


approval. 


In Meadows v. U.S. (1960) 5 CCA 282 F.2d 942, the court 
reversed the order of a district court denying a hearing pursuant to 
Section 2255, alleging mental incompetency at trial. The Court held that 


Bishop took the motion out of the category of frivolous claims and re- 


quired a hearing, even though the only allegation in the motion showed 
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that he was discharged from the service as psycho-neurotic and his 
war-scrambled brains failed to function like a normal person's. 


In Handlon v. U.S., (6 CCA-1957), 246 F. 2d 866, the court com- 


mented as follows: 


“The case of Bishop v. U. S. (citation omitted) relied 
on by defendant, is distinguishable on the facts, the ac- 
cused having been adjudicated insane in 1940 and confined 
in St. Elizabeth's Hospital for twelve years. The Supreme 
Court in Bishop v. U. S., supra, treated the case as spi 
generis." | 


In Gregori v. U.S. (5 CCA-1957), 243 F.2d 48, the following 
observations concerning Bishop are applicable to the instant case: 


" . . In other words those cases are not good authority 
for the proposition that if facts indicating the likelihood of 
insanity at the time of trial only come to light after the im- 
position of sentence, and the issue was neither consciously 
waived nor determined adversely to defendant at the time 
of the trial, no collateral attack can be had on the sentence. 


"However, we do not believe it necessary to enter into 
a detailed analysis of the earlier cases, for a recent decision 
of the Supreme Court appears practically to foreclose argu- 
ment on this point. In Bishop v. United States, 96 U.S. App. 
D.C. 117, 223 F.2d 582, vacated and remanded for a hearing 
350 U.S. 961, 76 S.Ct. 440, 100 L.Ed. 835, the sequence of 
facts is rather similar to that present here. Bishop was 
tried and sentenced ina proceeding in which no clear deter- 
mination of his then sanity was made, but in which he was 
sented by counsel; soon after commitment he was 
pe of insanity and also in 
f the medical authorities 
en disable 


Isa ed to the trial court, 
which, very much like the court below, considered only the 
documentary evidence in the files or attached to the motion 
and answer and denied relief. The circuit court agrieed 
unanimously that the issue could properly be raised) under 
§2255, but the majority held that the district court's considera- 
tion had been an adequate hearing under this section. The 
Supreme Court, ina memorandum opinion, vacated the judg- 
ment and remanded the case for a hearing by the district 
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court, thus apparently upholding the position taken in the 
dissenting opinion that no adequate hearing had yet been 
had.” 


The Bishop case controls our determination of the 
present appeal on several points. By necessary implica- 
tion it upholds the applicability of §2255 to this type of 
collateral attack since otherwise no hearing would have 
been ordered. In addition it follows that a mere considera- 
tion by the trial court of the motion, answer, and the docu- 
ments attached thereto or in the file does not constitute 
the hearing contemplated by §2255, at least not unless the 
court does ‘determine the issues and make findings of fact 
and conclusions of law with respect thereto.’ (223 F.2d 588) 


"It should also be noted that the mere fact that appel- 
lant was represented by counsel at his trial does not make 
this ground of collateral attack unavailable to him, as had 
occasionally been suggested in earlier decisions, for 
Bishop too had been represented by counsel at his trial 
and his original appeal.” 


* * * 


. . , Appellant is entitled toa prompt hearing followed 
by a determination of the issues and the formulation of 
findings of fact and conclusions of law, as required by 28 
U.S.C.A. §2255. Bishop v. United States, supra." 


motion i5 | nde the district court for a hearing." 

Under question of whether the files and materials demonstrate 
conclusively that Appellant is not entitled to relief on his motion under 
Section 2255, this Court made several pertinent observations in revers- 
ing the denial of a hearing on the question raised by the Appellant that 


he was not mentally competent to enter a plea of guilty. 


in Coates v. U.S. (1959) 106 U.S. App. D.C. 389, 273 F.2d 514, 


—————— ee  ttancy. even thourh 
this Court ordered a hearing on such mental competency, even though 


the District Judge ordered a mental examination prior to imposing 


sentence. 


Compare Dusky v. U.S. (1960), 362 U.S. 402, 4 L.ed 2d, 824, 80 
S.Ct. 788, where the Supreme Court unanimously reversed the District 
Court's finding that the accused was mentally competent to stand trial 
on the ground of insufficiency of the record to support the lower court's 
finding. 
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THE APPELLANT HAS BEEN JUDICIALLY DECLARED AS. ! 
MENTALLY INCOMPETENT TO STAND TRIAL OR TO B 
SENTENCED TO DEATH BY ELECTROCUTION AND IS, | 
THEREFORE, ENTITLED TO A NEW TRIAL WITHOUT THE 
NECESSITY OF A SECTION 2255 HEARING. 

As previously stated, a lunacy inquisiton was held in May, 1940, 
in the instant case. Testimony was received from more than thirty 
witnesses on behalf of the Appellant and the Appellee (J.A. 6- 202). 

Upon the jury's verdict, the District Court, F. Dickinson Letts, entered 


a judgment of insanity (J.A. 204). 


Upon conclusion of the evidence, Judge Letts, in his anasee to the 
jury, included not only the issue of er ee ere 
the time of the mee but whether he was insane during — trial and 
oe ae defendant's present insanity du during the 
trial and at the time of sentencing is not the right and wrong test; but 
the test is one of properly approaching and appreciating his ability of 
rationally assisting in his own defense. If he-is. not, then the defendant 
is of such unsound mind that be (sic) may not be punished." " (J.A. 204) 
In addition, Judge Letts told the jury "insanity embraces every species 
of mental unsoundness, whatever may be its source or cause. It may 
include epilepsy if the evidence is such as to warrant_the conclusion that 
the epileptic condition produced would terminate in mental incapacity”. 
(J.A. 203) | 


The Appellant earnestly contends that the Court depteealy placed 
the mental condition of the Appellant before it, not only at the time of 
the lunacy inquisition in 1940, but also his mental capacity at the time 
of sentence, the trial, his arraignment, and his entire youthful life. This 
is so because the mental condition of the Appellant did not result in 
insanity after sentence, but was due to his epileptic condition, from 
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which he had been suffering since the date of his birth. The words of 
Judge Bazelon, in his dissenting opinion, reported in Bishop v. United 
States, supra, is entirely parallel to this same factual situation. Judge 
Bazelon observed as follows: "I do not understand how it can be assumed 
that the feeble-mindedness and insanity which Dr. Klein diagnosed about 

a year after trial and which was confirmed shortly thereafter by the St. 
Elizabeth's diagnosis of psychosis with mental deficiency was significantly 
different at the time of trial." (223 F. 2d 582). 


In conclusion, Appellant earnestly contends that his mental condi- 
tion of epilepsy with psychosis, having been established to exist in the 
Appellant's mind from the date of his birth and continuously until years 
after his conviction, as implicitly found by the jury's verdict, if not 
expressly so; therefore, his mental capacity would not be any different 


at the time of his trial, as was the case in Bishop. 


I 


THE APPELLANT IS ENTITLED TO A NEW TRIAL UPON 
THE GROUND THAT HE WAS INSANE AT THE TIME THE 
OFFENSE WAS COMMITTED, PURSUANT TO RULE 33, 
FEDERAL RULES OF CRIMINAL PROCEDURE AND UNDER 
THE ALL-WRITS STATUTE INCORPORATING CORAM 
NOBIS RELIEF. 

a. Failure of District Court to Rule on the Point Presented - The 
Appellant's motion clearly asks for a new trial on the ground of newly 
discovered evidence and in the interest of justice. In support of this 
ground, the motion incorporated and adopted, by reference, the motion 
for new trial which was filed August 1, 1949, by Appellant's Court- 
appointed counsel. The ground for the new trial urged in the 1949 motion 
was newly discovered evidence, pursuant to Rule 33, Federal Rules of 
Criminal Procedure. Appellant had the additional statutory support known 
as the All-Writs Statute, Title 28, United States Code, Section 1651, which 


authorizes relief in the nature of coram nobis (J A. 211). In paragraph 2 


of the said motion, it is specifically stated that the Appellant claims he 
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was legally insane at the time of the commission of the offense and not 
mentally capable of committing any criminal offense, due to imbecility 
(J.A. 211). It is significant that nowhere in his Memorandum Opinion 

does Judge Holtzoff consider the issues presented, and it must be con- 


cluded that the same was denied sub silentio. 


b. Statutory Authority For Such Relief - It is clear that Rule 33 
authorizes a new trial in the interest of justice without any time limita- 
tion. Of course, Rule 33 limits such relief on the ground of newly dis- 
covered evidence only within two years after final judgment, but it must 
not be forgotten that the Appellant was found to be insane, not only in 
1940 but also in 1949 at the time the motion for new trial was filed. 
Therefore, the two-year limitation should not be applicable to him or, in 
any event, the undiscovered defense of insanity would certainly alter the 
original verdict in this case, and the new trial should be awarded in the 


interest of justice. 


Only a few days ago, July 20, 1961, this Court had occasion to 
order a hearing on a motion for new trial and to embrace the broader 
question of whether the interest of justice would be served rather than 
imposing limitations under principles of newly discovered evidence. 
Robert S. Brodie v. United States, (1961) __—* U.S. App. D. cl ___. There, 
a new trial was denied, even though Brodie offered evidence that another 
had confessed to the crime for which he was convicted. The lower court 
ruled that it was not newly discovered evidence because it could have 


been available at the trial if counsel had exercised due diligence therein. 


c. Applicability of Coram Nobis: This Court has held that insanity 
at the time of the crime cannot be raised under §2255. Bishop v. United 
States, supra. It appears that the Supreme Court in vacating this Court's 


judgment in Bishop, this issue was not considered and, therefore, it is 


the settled law of this jurisdiction at this time. However, the United 
States Supreme Court has held that coram nobis relief is available in 
the Federal courts, and that the enactment of §2255 is not a bar to such 
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coram nobis relief. It must, therefore, be concluded that coram nobis 
envisions a broader basis for bringing collateral attack upon prior con- 
victions. United States v. Morgan (1954), 346 U.S. 502, 98 L. Ed. 248, 

74 S.Ct. 247. The Supreme Court in Morgan quoted, with approval, two 
decisions from the Sixth and Ninth Circuits, which have held coram 
nobis available to claims of insanity. They are (1) Allen v. United States 
(C.A. 6th Tenn) 162 F.2d 193, and (2) Robinson v. Johnston (C.A. 9th Cal.) 
118 F. 2d 998, 1001, vacated and remanded for further proceedings, 316 
U.S. 649, 86 L. Ed. 1732, 62 §. Ct. 1301. Upon remand in the Robinson v. 
Johnston case, the petitioner, who pleaded guilty, claimed that he was 
insane at the arraignment and without counsel. The Ninth Circuit held 
the judgment of conviction of several years standing was void and could 


be set aside at any time. Robinson v. Johnston, 130 F. 2d 202. 


The Supreme Court of Arkansas bas held that coram nobis was 
available upon motion where there was a showing of insanity when the 
offense was committed and at the time of the defendant's trial. Adler v. 
State, (1880) 35 Ark. 517, 37 Amr. Rep. 48. 


A federal district court has held that habeas corpus was the ap- 
plicant'’s remedy instead of coram nobis, where a defendant who had 
pleaded guilty alleging that he was insane at the time of the killing and 
at the time of sentence. United States v. Landicho, (1947) D.C. Alaska 
72 F.Supp. 425. 


In Jablonski v. People, (1947) 330 ll. App. 422, 71 N.E. 2d, 361, a 
coram nobis petition was filed in 1946 alleging that the defendant had 
been committed to a colony for feeble-minded persons in 1928, from 


which he had escaped, and that in 1931 he was convicted for robbery, 
and his prior mental record was not called to the attention of the court. 
The highest court of Dlinois held that it was to be presumed that the 
feeble-mindedness existed at the time of the trial and because of his 
mental condition and his youth, he was not able to bring the matter of 
his feeble-mindedness to the attention of the court. The judgment was 


reversed, the court ruling that a prima facie case for relief was presented. 
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This Court, under procedure approved by Morgan, vacated a plea 
of guilty entered in 1935, a period of 21 years, although the sentence had 
been served. Farnsworth v. United States, (1956) 98 U.S. App. D.C. 59, 
232 F.2d 59, 62 A.L.R. 2d 423. In doing so, this Court overruled Farns- 
worth v. United States, 91 U.S. App. D.C. 121, 198 F. 2d 600, and rejected 
contentions raised in that earlier case to the effect that there had been 
no showing that a retrial would result ina different judgment and that 
Appellant had slept too long upon his rights. | 

The foregoing authorities make it abundantly clear that coram 
nobis relief is available upon a proper showing of insanity at the time 
of the offense where the matter was not brought to the attention of the 
Court; and that there need be no allegation or showing made that a retrial 
would result ina different judgment, or that the petitioner had some 


reasonable excuse for delay. 


aN i 


THE APPELLANT WAS ILLEGALLY TRANSFERRED FROM A MENTAL 
INSTITUTION TO A FEDERAL PENITENTIARY, WITHOUT A JUDI- 
CIAL OR MEDICAL DETERMINATION OF THE APPELLANT'S 
MENTAL COMPETENCY, ALTHOUGH HE HAD BEEN FOUND OF 
UNSOUND MIND BY JURY VERDICT ON TWO PRIOR OCCASIONS. 

The District Court properly noted that the Appellant was adjudged 
to be of unsound mind on May 29, 1940; and that a second hearing was 
held before Judge Holtzoff on October 6, 1949, which resulted in a jury 
verdict that the Appellant was still of unsound mind, and he was recomit- 
ted to a mental hospital (J.A. 216). Judge Holtzoff then noted as follows: 
"On April 17, 1951, President Truman commuted the death sentence to 
imprisonment for 99 years. Eventually, the defendant was found to have 

been restored to sanity and was transferred to the Atlanta) Penitentiary 
where he is now serving his sentence." (J.A. 217) (Emphasis added.) 


However, there is no record showing that the Appellant had been 


restored to sanity. There is no showing in the record that! any judicial 


or medical determination on such issue had ever been made since the 
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presidential commutation. In the absence of such evidence, it must be 
presumed that the Appellant was transferred to the Atlanta Penitentiary 
and compelled to serve his sentence, although he is still insane. It is 
interesting to note that Title 18, Section 4241, effective June 25, 1948, 
provides that, where persons charged or convicted of offenses against 
the United States are committed to a mental institution, they are to be 
kept there until in the judgment of the superintendent of said hospital, 
the prisoner has been restored to sanity. Since the Appellant was 
transferred to the Atlanta Penitentiary in 1951, it appears that the 
spirit, if not the letter, of Section 4241 has been violated. 


Appellant earnestly contends that such illegal commitment con- 
stitutes a violation of his constitutional rights, as provided by the Due 
Process of Law Clause of the Fifth Amendment and the Cruel and Unusual 
Punishments Clause of the Eighth Amendment. 


Appellant earnestly contends that the foregoing constitutional 
deprivations require this Court to order the immediate release of the 
Appellant. This is the only alternative, because there is no other way 
of affording an adequate remedy caused by the illegal imprisonment. 

In a recent case, this Court exercised its discretion and ordered the 
release of a prisoner where it was held that his imprisonment was 
illegal, where a revocation of parole after hearing was invalid because 
the prisoner had been denied the assistance of counsel. Glenn v. Reed, 
(1961) _U.S. App. D.C._, 289 F. 2d 462. 


CONCLUSION 


Upon the foregoing evidence and authorities presented, the Appellant 
prays for the following relief: (a) that his immediate release be ordered 


because of his illegal commitment to prison; or (b) that the judgment and 


sentence heretofore imposed be vacated and set aside and a new trial 
ordered upon the first degree murder indictment, based upon the over- 
whelming showing, pursuant to Section 2255, to the effect that the 
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Appellant was not mentally competent to properly assist in his defense 
and insane at the time of his trial; or (c) that a new trial be awarded due 
to evidence that the Appellant was insane at the time he committed the 
offense, pursuant to the All-Writs Statute, authorizing coram nobis 
relief, and Rule 33, Federal Rules of Criminal Procedure; or (d) that 
the order of the District Court be vacated and Appellant be awarded a 
hearing pursuant to Section 2255, in order to determine the mental 
competency of the Appellant at the time of his trial and his ability to 


assist in his defense. 


Respectfully submitted, 


EDWARD J. SKEENS 


201 Barr Building 
910 - 17th Street, N.W. 
Washington 6, D.C. | 


Attorney for Appellant 
| 


BRIEF FOR APPELLEE 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,405 


James Bostic, APPELLANT 
v. 


Untrep States oF AMERICA, APPELLEE 


APPEAL. FROM THE UNITED STATES DISTRIOT COURT FOR THB 
DISTRIOT OF COLUMBIA 


DAVID C. ACHESON, 
United States Attorney. 
CHARLES T. DUNCAN, 
LUKE MOORE, ey 
DORIS H. SPANGENBURG, qe... 
Assistant United States Attorneys. 


é For the 
District of Columbia Cirouig 


FILED sep 1 5 1964 


QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented : 

1. Whether under 28 U.S.C. § 2255 appellant was entitled 
to a hearing on the issue of his mental competency to stand 
trial where the record and trial transcript were reviewed below 
and disclosed that appellant was convicted of murder in the 
first degree in 1937 and that he testified on his own behalf 
giving the details of the murder and asserting that he killed 
in self-defense? 

2. Whether appellant is entitled to a new trial on the basis 
of a finding by a jury, in May 1940, that appellant was then 
insane, and the subsequent entry of judgment suspending 
sentence? 

3. Whether either Rule 33, FR. Cr. P., or 28 USC. § 1651 
entitles appellant to a new trial on the grounds of newly 
discovered evidence to the effect that he was insane at the 
time the crime was committed? 

4. Whether a judicial determination of sanity was necessary 
before appellant’s transfer from a federal mental institution 
to the Federal Penitentiary in Atlanta, Georgia? 


ay 


Counterstatement of the facts 
Statute involved. 


Argument: 
I. Appellant was not entitled to a hearing on the issue of his 


mental competency to stand trial under Title 28 Section 
2255, United States Code 

Il. Appellant is not entitled to a new trial on the basis of the 
lunacy inquiry held in May, 1940, to determine whether 


III. Appellant is not entitled to a new trial pursuant to either 
_ Rule 33, F.R. Cr. P., or 28 U.S.C. 1651 
IV. Appellant’s transfer to the Federal Penitentiary in Atlanta, 
Georgia complied with existing law. 
Conclusion 
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James Bostic, APPELLANT 
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DISTRIOT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE FACTS 


This is an appeal from a denial of a motion, filed pursuant 
to 28 US.C. § 2255, to vacate sentence and for a new trial or 
dismissal of an indictment for first. degree murder (J.A. 21]- 
213). The motion alleged that appellant was not criminally 
responsible at the time of the commission of the offense in 1936 
and that he was incompetent at the time of his trial in 1937 
(ibid.). After oral argument the motion was denied March 30, 
1961, and appellant filed notice of appeal on April 27, 1961 
(J.A. 5, 214-221). 

The pertinent facts are as follows: 

On November 12, 1936, appellant was indicted for murder 
in the first degree (J.A. 1). The next day he pleaded not 
guilty (J.A.1). The court appointed Joseph Sitnick, Esquire, 
to represent him and trial commenced before Judge James 
Proctor on February 8, 1937 (J.A. 1). 


(1) 


2 


At the trial, witnesses for the Government testified that, 
at about ten in the evening on October 8, 1936, the appellant 
accosted @ young woman whom he had never met and was 
rebuffed. by her (Tr. of Trial Proceedings, pp. 24, 25, 45-46). 
After purchasing some beer he approached the girl and the de- 
ceased, a youth of 16 years, who was a stranger to appellant, 
and spoke in an uncomplimentary manner to the deceased 
in the presence of the girl (id., pp. 31, 26, 27, 46, 48). He 
was again rebuffed (Ibid.). A few minutes later he again ap- 
proached the deceased and the girl and was rebuffed (Ibid.). 
Whereupon he drew a pistol and shot three times, twice at the 
deceased and once at the girl (Id., p. 28, 46-47). 

Appellant took the stand on his own behalf and his testimony 
corroborated the testimony of the Government witnesses ex- 
cept that he maintained that he shot in self-defense (J.A. 6- 
10).. He as 24 years old; that he 
in Washington for four years; that on October 9, 1936, he 
lived at No. 14 L Street, NW.; that.on the evening of October 9, 
he got off from work at about seven o’clock; that he went 
home and was lying across the bed, when Frank Martin came 
in; that appellant then went down to the liquor store and 
bought a half pint of whisky, and then the appellant, Frank, 
John Weaver and Edward Stevens drank the whisky in the 
alley; that the appellant then went to the liquor store to buy 
two cans of beer; that as he was going into the store, he spoke 
to a girl, and she said to him, “Go to H”; that the appellant 
then said, “Gee! lady. You have got a nasty mouth,” and 
then he walked into the store, got the beer and came out; that 
when the appellant came out of the store, he saw the girl 
standing with the deceased and another girl; that the appel- 
lant then said to the deceased, “Mister, is that your wife?”; 
that the deceased said “No; that is my sister. What about it? 
I will back up anything she said”; that the appellant then 
said, “Oh, you are upholding her devilment?”; that the de- 
ceased then said he would back her up on anything she would 
say ; that she was his sister and woman both; that the appellant 
then said, “Well, Mister, you are looking for trouble”; that 
then the deceased cursed him, and appellant walked up ahead 
of the deceased and the girls to the corner of the alley; that 
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then appellant proceeded ahead to No. 14 L Street and stopped; 
that then the deceased came out in front of the appellant 
and stopped and cursed the appellant again; that appellant 
cursed him in return; that the deceased then said to the ap- 
pellant, “You are-supposed to be that little bad so-and-so” ; 
that then the appellant said, “No you are supposed to be the 
bad one”; that then the deceased grabbed his pocket for his 
knife or razor, or whatever he had; that then the appellant 
handed the beer to one of the boys and backed up, and when 
the deceased made for the appellant, appellant took out his 
pistol and shot the deceased, firing three shots (J.A. 6-8, 10). 

At the trial appellant’s statement to the police upon his 
arrest was admitted and it substantiated his testimony (Tr. 
of Trial Proceedings, pp. 88-92). It was also shown that the 
next day appellant went to work and, being informed that 
“things were getting hot,” fled the jurisdiction for about ten 
days (Id., pp. 91-92). Before leaving he threw his gun into 
the river (Jd., pp. 83, 93). 

On February 9, 1937, the jury returned a verdict of guilty 
of murder in the first degree (J.A. 1). On that same date 
appellant’s counsel filed a motion for a new trial (J.A. 1). 
On March 19, 1937, the motion was argued and overruled and 
appellant was sentenced to death by electrocution to take effect 
May 14, 1937 (J.A.1). 

On March 24, 1937, notice of appeal was filed and petition 
to proceed as a pauper was granted by Judge Proctor (J.A. 1). 
On December 20, 1937, this Court affirmed the con icti 

yp. D.C. : iorari was denied by the 

upreme Court on January 31, 1938 (303 US. 635). The 

issues raised on the direct appeal concerned the admission and 
Sumer @ evidence. 

On May 971939; a petition for writ of habeas corpus, which 
alleged that the indictment was insufficient and counsel incom- 
petent, was dismissed by the District Court (J.A. 3). An 
appeal was noted and this Court Affirmed the order of the 
lower court on August 7, 1939 (71 App. D.C. 2,107 F. 2d 649). 
Certiorari was denied on FebPUSFy-26, T9#0-(309 US. 664). 

During the period between May 14, 1937, when appellant 
was first sentenced to die by electrocution, and April 8, 1940, 
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twenty-one stays of execution were granted (J.A. 1-3). In 
addition to Joseph Sitnick, James J. Lenghtin, Saat and 
Martin Vilas, Esquire, filed motions and petitions on behalf of 
the appellant during this time. a 

8, 1 appellant’s counsel, 


On 940, 
petition, with sup 


tio -S7E-DIstHtet OF CONMDIS Code’ (1929), appellant re- 

quested a jury inquiry as to his sanity? On April 22, 1940, 

Judge Letts filed an order for a lunacy inquiry, which com- 
V/ 


enced on May Say ana contunued througo ay 


(S209 a, 
On behalf of the appellant a number of lay witnesses testified ~ 
that appellant had been subject to epileptic fits since infancy 
and in their opinion he was insane (JA. 18-26, 28-32, 38-42, 
43-64, 71-101). Four doctors and one psychologist also testi- 
fied for the appellant. Dr. Claude P. Carmichael, a general 
practitioner, testified that he examined the appellant on March 
10, 1940, for about one hour and a half with Dr. Whittington 
Bruce, another physician, and that he again examined appel- 
‘lant on March 30, 1940, for about an hour and half with Dr. 
Bruce and Dr. Ernest Y. Williams, a psychiatrist (J.A. 101-102, 
127). Asaresult of these examinations, Dr. Carmichael testi- 
fied that appellant’s “ability to distinguish between right and 
" wrong is lessened when he is excited” (J.A. 114); Dr. Williams 
could not state definitely that appellant did not understand 
the importance of matters going on about him (J.A. 136); 
and Dr. Bruce testified that, if appellant were an epileptic, 
between attacks of the disease, he would be able to think ration- 
ally and distinguish between right and wrong (J.A. 154). Dr. 
Frederick F. Watts, an instructor in psychology at Howard 
University tested appellant for mental capacity on April 5, 
1940, and stated that from his examination he could not state 


2 See J. 3, and original petition in District Court’s file. 

*Mtle 6, Section 374 of the District of Columbia Code (1929) provides 
in pertinent part as follows: «e © © whenever a person is indicted or is 
charged by an information for an offense, and before trial or after a verdict 
of guilty, prima facie evidence is submitted to the court that the accused is 
then insane, the court may cause a jury to be impaneled * * * to inquire 
into the insanity of the accused, and said inquiry shall be conducted in 
the presence and under the direction of the court. be ald 
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definitely that appellant did not understand the significance of 
important matters going on around him (J.-A. 117-118, 119- 
120). Dr. Elmer Klein, a psychiatrist on the staff of Saint 
Elizabeth’s testified that he examined appellant in April, 1940, 
on two occasions, once for about an hour and a half and a second 
time for an hour (J.A. 157-158). He characterized appellant 
“ss a border line case”, in which it would be difficult “to say 
that the man is sane or insane” (J.A. 164). He testified that 
appellant had no physical symptoms of epilepsy and that he 
would have to base such a diagnosis on appellant’s past history 
(J.A. 162).* 

Both the lay witnesses who visited appellant in jail and the 
specialists said that at that time the appellant had hallucina- 
tions, heard voices, and was at times incoherent and unco- 
operative (J.A. 23-24, 26, 42, 89, 106-107, 149-150, 159-160). 
He was also punished for infractions in jail, although he was 
not known to have had any fits during the three year period 
and he was able to give a coherent account of his life, including 
an account of the murder, to the doctors who examined him 
(J.A. 35-38, 103-107, 129-131, 149-151). 

Joseph Sitnick, Esquire, appellant's counsel at the time of 
thetrial was among the witnesses Ww! © testified on behalf of. 

(3 at the lunacy mm - ; r. SI 

a s trial in February, 1937, he 
had tried fifty criminal cases, including six homicide cases, one 
of which was a first degree murder case (J.A. 199-200). He 
won all six of the homicide cases (J.A. 200).* 

Mr. Sitnick testified that before trial he conferred 

Twas able to prepare a delense IT 


ap! + conveyed to him and als 
of the lay-witnesses who testified at the lunacy inquiry that 


* Contrary to appellant’s statement (Br. 9-11), Dr. Watts and Dr. Car- 
michael were not psychiatrists (J.A. 117-118, 114) and there is nothing 
in the record to indicate that Dr. Bruce was a psychiatrist (J.A. 147-157). 

“It was argued in the petition for writ of habeas corpus, supra, p. 3, 
that appellant's counsel was incompetent by reason of youth and‘ inex- 
perience (Bostic v. Rives. 71 App. D.C. 2, 107 F. 2d 649 (1989). The 
argument was rejected by this court because of appellant’s failure to make 
any showing of incompetency (71 App. D.C. at 5, 107 F. 2d at 652). Ap- 
pellant also alleges here that his trial counsel was ineffective (Br. 18). 
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appellant took fits and was insane (J.A. 166-167). When 
asked why the defense of insanity was not interposed by him. 
he replied (J-A. 168): 

I was satisfied in my own mind that he was all right; 
but to be more certain, I asked an expert alienist, Dr. 
Roger D. Cohen, who is now on the Mental Health Com- 
mission, to make an examination of him and report his 
findings to me. 


Dr. Cohen testified that, at the time of his examination on 


Mr. Sitnick testified 0! efants conviction; 
he filed a motion for a new trial, appealed the conviction to 
the Court of Appeals, and, upon affirmance, applied for cer- 
tiorari to the Supreme Court of the United States (Tr. Lunacy 
Proceedings, p. 546). Upon denial of certiorari, he then ap- 
plied for executive clemency which was also denied (Jbid.). 

Other Government witnesses who testified with respect to 
appellant’s sanity were as follows: Dr. Robert Cohn, a bio- 
physicist, who made an electro-encelphalogram test of ap- 
pellant on May 4, 1940, and found no showing of epilepsy 
and determined that appellant was of normal intelligence (J.A. 
169-170, 172, 176-177); Dr. Justin K. Fuller, a psychiatrist, 
who examined appellant for four days in January 1940, and 
concluded that he was not at that time insane and never had 
been insane (J.A. 177-178); Dr. Raymond K. Foxwell, a 
psychiatrist, who examined appellant on April 13, 1940, and 
also concluded that he was not then insane and had never 
been insane (J.A. 191-192) ; Dr. Allen McCulloch Drummond, 
a specialist in neurology and psychiatry, who examined appel- 
lant in December 1940, and found him to be normal and no 
evidence of epilepsy (J.A. 179-181, 184). Dr. Drummond also 
stated (J.A. 185): “There is no evidence that the prisoner 
committed a crime while suffering from an epileptic state such 
as a furor, since there was no amnesia, either before or after 
the episode—the prisoner’s consciousness remaining clear at 
all times” (J.A. 185). Neither the jail physican nor the prison 
attendants in charge of appellant were aware of his having any 
fits in jail (J.-A. 193-197, 200-201). 
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After five days of testimony the jury retired to the jury room 
and returned a ict. that. appellant was then of unsoun: 


mind (J-A. 3). Judgment of imsanity was entered.on May 29 
1940, si nding the execution of the sentence ‘until the appel- 
“Tant should be restored to sanity (J.A. 204). = 


y letter, 


e is, therefore, no longer in need ol care 
and treatment in a hospital for mental disorders” (J-A. 205). 
The letter requested that arrangements be made for his removal 
to the District of Columbia Jail or such other institution as is 
considered appropriate (J.A. 205). On July 21, 1949 Dr. 
Overholser certified that appellant “has recovered his reason 
and that he is now of sound mind and has been discharged from 
treatment * * *” (J.A. 206). 


J wever, refused to accept the certification 
from Dr. Overholser as conclusive i view 0 t 
twelve years elapsed _since the deal sentence was first 
imposed (J-A. 207, 216). Whereupon he orde ‘ab an Ox— 
aminattor-be made by Dr. Joseph“b=-i heel 
Per sttrofthe-Peyehiatric Staff of Gallinger Municipal Hospi- 
tal to determine appellant’s then mental condition and he 
further ordered that a jury be impaneled and a lunacy hearing 
be had on September 7, 1949 (J.A. 207). John RK. Mitzpatrick, 

tire was appointed to represent appellant (J.A. 4). 

A Motion for a New Trial was filed on August 1, 1949, b 
appellant’s counsel (J.A. 508). The motion alleged that a~ 
new trial should be granted because appellant was not crimi- 
nally responsible at the time of the commission of the crime 
and that appellant was not competent at the time of his trial 
(Ibid.). According to the record, appellant’s counsel took no 
further action on the motion (J.A. 4-5). 

On October 6, 1949, Judge Holtzoff directed a verdict of un- 
souhd mind (J.A. 4, 210), Fomowing entry of this judgment, 
on April 23, 1951, a photostatic copy of commutation of sen- 
tence to imprisonment for ninety-nine years by the President 
of the United States was filed in the District Court (J.A. 4). 
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Eventually appellant was found to have been restored to sanity 
and was transferred to the Atlantic Penitentiary, where he is 
now serving (J.A. 217).° 
_On February-19,_1960_Edward.J, Skeens, Esquire, entered 
an appearance limited to a proposed filing of a motion to 
UT) 


ay Vacate 3 5 a 

grounds that appellant was not criminally responsible when 
the crime was committed in 1936 and that he was not com 
petent at the time of his trial (J.A. 211-213). The motion 
was argued and submitted to Judge Holtzoff on March 24, 
1961. By an opinion memorandum, entered Maret 30, 1961, 


the Judge denied the motion (J.A. 214-220). In his opinion 

he s ‘at he had review e voluminous files and 

at the trial, and hala] also heard oral argument on the-pre- 
LR TT 


® Since the record is not clear as to where appellant was committed after 
the directed verdict of insanity, we have included in the appendix to this 
brief correspondence from the files of the Bureau of Prisons which reveals 
the following: 

1. On December 22, 1949, James V. Bennett, Director of the Bureau of 
Prisons, designated the U.S. Public Health Service Hospital, Lexington, 
Kentucky, as appellant’s place of confinement “for custody, examination, 
observation and treatment.” (Infra, p. 21.) 

2. On April 26, 1950, Dr. Victor H. Vogel, Medical Officer in Charge, U.S. 
Public Health Service, Lexington, Kentucky, transferred to Mr. Bennett a 
report signed by three doctors, all certified as specialists in psychiatry by 
the American Board of Psychiatry and Neurology, stating that appellant 
was legally sane and by medical standards was not psychotic, but that it 
was not at all unlikely that he would become psychotic again if returned 
to prison and faced again with the threat of execution. (Infra, pp. 22-23.) 
The report recommended that his sentence be commuted to life imprison- 
ment (Ibid.). 

$. On March 30, 1951, Dr. Vogel wrote to the United States Attorney, 
that appellant “has been restored to sanity and no longer requires treatment 
here” (Infra, p. 24). 

4. On May 3, 1951, following commutation of appellant’s sentence, the 
United States Attorney wrote to Mr. Bennett that he could transfer the 
appellant to a penal institution without the necessity of returning him to 
the District for action by the Court and that Judge Holtzoff concurred in 
such action. (Infra, pp. 24-25.) 

5. On May 4, 1951, the Director of the Bureau of Prisons designated the 
United States Penitentiary in Atlanta, Georgia, at the place of appellant's 
confinement. (Jnfra, p. 25). 
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liminary question whether the defendant is entitled to a hear- 
ing on the merits of his application” (J.A. 215-217). Based 


on such a review, Judge Holtzoff concluded that “the motion 
and the files and eon OF the case conclusively show that 
Wie defendant is entitled to no rele!” (JA. 220). 


STA LVED 


Title 28 U.S.C. § 2255 provides, in pertinent part: 

Federal custody; remedies on motion attacking sen- 
tence.—A prisoner in custody under sentence of a court 
established by Act of Congress claiming the right to 
be released upon the ground that the sentence was im- 
posed in violation of the Constitution or laws of the 
United States, or that the court was without jurisdic- 
tion to impose such sentence, or that the sentence was 
in excess of the maximum authorized by law, or is 
otherwise subject to collateral attack, may move the 
court which imposed the sentence to vacate, set aside or 
correct the sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled to 
no relief, the court shall cause notice thereof to be 
served upon the United States Attorney, grant a prompt 
hearing thereon, determine the issues and make find- 
ings of fact and conclusions of law with respect thereto. 
If the court finds that the judgment was rendered 
without jurisdiction, or that the sentence imposed was 
not authorized by law or otherwise open to collateral 
attack, or that there has been such a denial or infringe- 
ment of the constitutional rights of the prisoner as to 
render the judgment vulnerable to collateral attack; 
the court shall vacate and set the judgment aside and 
shall discharge the prisoner or resentence him or grant 
@ new trial or correct the sentence as may appear 
appropriate. 

A court may entertain and determine such motion 
without requiring the production of the prisoner at the 
hearing. 
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The sentencing court shall not be required to enter- 
tain a second or successive motion for similar relief on 
behalf of the same prisoner. 

An appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judg- 
ment on application for a writ of habeas corpus. 

‘An application for a writ of habeas corpus in behalf 
of a prisoner who is authorized to apply for relief by 
motion pursuant to this section, shall not be enter- 
tained if it appears that the applicant has failed 
to apply for relief, by motion, to the court which sen- 
tenced him, or that such court has denied him relief, 
unless it also appears that the remedy by motion is 
inadequate or ineffective to test the legality of his 
detention. 


SUMMARY OF ARGUMENT 


I 


The records and files of this case conclusively show that the 
appellant is entitled to no relief (See 28 U.S.C. § 2255, supra, 
p. 9). Appellant was convicted of murder in the first degree 
in 1987. At his trial he testified on his own behalf, gave the 
details of the murder, which were corroborated by other wit- 
nesses, and asserted self-defense. 

To support his allegation of incompetency, appellant relies 
on the lunacy inquiry which was held in May. 1940, to deter- 
mine appellant’s competency at that time and as a result of 
which his sentence was suspended. However, no issue of in- 
sanity was presented to the trial court until three years after 
appellant’s conviction, although during this time appellant 
was represented by counsel who obtained twenty-one stays of 
execution for him. There was no testimony at the lunacy in- 
quiry to the effect that appellant was incompetent at the time 
of the trial and the transcript of the hearing substantiates 
appellant’s competency at the time of his trial. 

Appellant also relies on the Supreme Court’s memorandum 
decision in Bishop v. United States, infra, remanding that case 
to the District Court for a determination as to whether the 
petitioner was competent to stand trial. However, that 
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case is clearly distinguishable on its facts, particularly in view 
of Dr. Overholser’s affidavit, filed in support of the petition, 
to the effect that in his opinion Bishop was not competent to 
stand trial. 

I 


Appellant is not entitled to a new trial for the alleged reason 
that a jury in May 1940, found him to be incompetent at the 
time of trial. The finding of the jury related solely to whether 
appellant was then insane and did not relate to his competency 
to stand trial in 1937. See record references below. 


III 


Appellant is not entitled to a new trial on the grounds of 
newly discovered evidence to the effect that he was insane at 
the time the crime was committed. Under Rule 33, FR. Cr. 
P., his motion is barred because it is not timely; and relief in 
the nature of coram nobis must be denied because a judgment 
of conviction may not be collaterally attacked on the ground 
that the defendant was not criminally responsible at the time 
of the crime. See Bishop v. United States, infra, and cases 
cited. 

IV 


Appellant’s transfer from a federal mental institution to 
the Federal Penitentiary in Atlanta, Georgia, complied with 
existing law. See 18 U.S.C. $4242. 


ARGUMENT 


I. Appellant was not entitled to a hearing on the issue of 
his mental competency to stand trial under Title 28, Section 
2255, United States Code 


Appellant first contends that Judge Holtzoff erred when he 
refused to hold a hearing on the motion and denied relief on 
the grounds that the files and records of the case conclusively 
show that the defendant is entitled to no relief (Br. 9-22). 
It is respectfully submitted that there was no error in the pro- 
ceedings below. 

Title 28, Section 2255, United States Code, which allows a 
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prisoner in custody to make a collateral attack on his sentence, 
provides in pertinent part (Supra, p. 9): 

Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled to 
no relief, the court shall cause notice thereof to be served 
upon the United States attorney, grant a prompt hear- 
ing thereon, determine the issue and make findings of 
facts and conclusions of law with respect thereto. 


In the instant case, appellant contends that at the time of his 
trial he was incompetent, but his contention is refuted by the 
record. 

In determining whether an accused is competent to be tried, 
the applicable test is “whether an accused has the mental 
capacity to comprehend his own condition with reference to 
the accusation pending against him and is capable of rationally 
conduction his defense” Moss v. Hunter, (10th Cir., 1948) 
167 F. 2d 683, 685, certiorari denied, 334 U.S. 860). In dis- 
cussing such a test this court stated in Lyles v. United States, 
103 US. App. D.C. 22, 26-27, 254 F. 2d 725, 729-730 (1957), 
certiorari denied, 356 U.S. 961: 


As of the time of the trial the question, as prescribed 
by statute [18 U.S.C. § 4244], is whether the accused 
is mentally competent to understand the nature of the 
charges against him and to assist in his defense. He 
may have a mental disease, and the mental disease may 
have been the cause of his criminal act, and he may be 
suffering from the same disease at the time of his trial; 
but it is scientific fact that he nevertheless may be com- 
petent to stand trial under the definition of competency. 
A paranoiac or a pyromaniac may well understand the 
charges against him and be able to assist in his defense. 
“To assist in his defense” of course does not refer to legal 
questions involved but to such phases of a defense as & 
defendant usually assists in, such as accounts of the 
facts, names of witnesses, etc. The standard of measure- 
ment of competency to stand trial is different from the 
standard of responsibility for a criminal act. 


See also Lebron v. United States, 97 U.S. App. D.C. 133, 135, 
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229 F. 2d 16, 18 (1955) and dissenting opinion of Judge Baze- 
lon in Bishop v. United States, 96 U.S. App. D.C. 117, 125, 
223 F. 2d 582, 590, vacated and remanded for a hearing, 350 
US. 961. 

In Jackson v. United States, 58 App. D.C. 125, 25 F. 2d 
549 (1928), the defendant had been convicted of rape and 
sentenced to die. Before execution of the sentence his counsel 
petitioned the trial court for a lunacy inquiry pursuant to the 
District Code (See supra, p. 4, fn. 2). The trial court, re- 
fusing to submit the issue to the jury, denied the petition, and 
this Court, in upholding the action of the lower court, noted 
that “it was the duty of the court to consider that prior to the 
commission of this offense it apparently had not occurred to 
any one that defendant should be restrained of his liberty be- 
cause of insanity; that, even when he was put on trial for a 
shocklingly brutal crime, it did not occur to either his counsel 
or to the court that he was mentally irresponsible; and, finally 
that his demeanor under the ordeal of his trial and particularly 
during his.examination and cross-examination, did not ‘sug- 
gest, in the slightest degree, that defendant. was not fully and 
entirely responsible from a mental standpoint’ ” (58:-App. D.C. 
at 127, 25 F.2d at 551). 

In the instant case, the Judge, as he states in his opinion 
(J-A. 215, 217) reviewed the “voluminous files and records of 
the case, as well as a transcript of the proceedings at the trial,” 
and he also heard oral argument on the preliminary question 
ag to whether the appellant was entitled to a hearing on the 
merits of the application. In accordance with the above 
opinion, he noted that the issue of whether a person is com- 
petent to stand trial is “whether the defendant understood the 
nature of the proceedings and was able to consult with counsel 
intelligently at the particular time when the trial took place” 
(J-A.217). The Judge then stated (J.A. 218): 

The court has read the transcript of the defendant’s 
testimony at his trial. His testimony was both intelli- 
gent and rational. He narrated in detail the altercation 
which preceded the murder. He recounted the fact 
that the deceased made a gesture as though he was 
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about to take out a knife and that he, the defendant, 
thereupon pulled out a gun and fired at the deceased. 
His own testimony is the most convincing and strongest 
evidence that he was competent to stand trial. 


The details of appellant’s testimony are set out in our Coun- 
terstatement of Facts (Supra, pp. 2-3). They are also set forth 
in this Court’s opinion on direct appeal (68 App. D.C. 167, 
170, 94 F. 2d 636, 639). Except for the element of self de- 
fense, appellant’s testimony corroborated the testimony of the 
Government witnesses and also appellant’s statement made 
upon his arrest (supra, pp. 2, 3). From these facts it is clear 
that appellant knew not only that he had killed a man, but 
could relate the circumstances and details of the murder, and 
was able to establish a defense to his crime. To claim now that 
he was incompetent to stand trial is to ignore what is obvious 
on the record of the case. 

To support his contention of incompetency, appellant relies 
heavily on the testimony of the lay witnesses and specialists 
who testified at the lunacy inquiry which was held in 1940, over 
three years after appellant’s conviction (Br. 9-14). However, 
the only issue of fact which was decided by the jury at that 
inquiry was whether appellant was then insane and the jury 
did not decide whether he was competent to stand trial in 
1937° Indeed over the three year period following his con- 
viction, during which appellant was continually represented 
by counsel who obtained twenty-one stays of execution for him, 
there was never any claim on the part of counsel that appellant 
was incompetent to stand trial. 

Whereas the lay witnesses, some of whom had known ap- 
pellant since birth, testified that in their opinion he was insane, 
there is no record of a prior commitment to a mental institu- 
tion. The specialists who testified on appellant’s behalf were 
of the opinion that, even if appellant were insane, he would 
have periods of rationality and normaley (supra, pp. 4-5). The 
existence of a mental disease or defect does not mean a fortiori 
that the accused is not competent to stand trial (See cases, 
supra, pp. 12-13), and there is no statement by any of the wit- 
nesses of appellant’s lack of competency. 


“See instruction to the jury, Tr. of Lunacy Proceedings, pp. 604, 605, 
611-612, and Judgment of Insanity (J.A. 204). 
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On the contrary, it appears from the record of the lunacy 
hearing that appellant was represented by an experienced 
criminal lawyer (supra, p. 5). Appellant’s lawyer testified 
that prior to trial he had appellant examined by a psychiatrist 
who found appellant to be sane; that he talxed to appellant’s 
friends and witnesses of the crime; that appellant cooperated 
with him in preparation for the trial; that through the infor- 
mation appellant conveyed to him he was able to establish a 
defense; and that he did not interpose the defense of insanity 
because he was satisfied that appellant was sane (supra. 
pp. 5-6). 

Appellant contends that, on the basis of the Supreme Court’s 
memorandum decision in Bishop v. United States, 350 US. 961 
(1956), the court below should have granted a hearing to de- 
termine his mental competency at the time of the trial (Br. 15- 
22). In that case the Supreme Court, without opinion, 
vacated a judgment of this Court and remanded the case to the 
District Court for a hearing on the sanity of the petitioner at 
the time of this trial. However, the two cases are clearly 
distinguishable. 

In the Bishop case, the defendant was found guilty of 
murder on October 28, 1938, and sentenced to die by elec- 
trocution. His conviction was appealed to this court and 
affirmed on October 23, 1939 (71 App. D.C. 182, 107 F. 2d 
297). On December 1, 1939, about one year and six weeks 
following his conviction, a petition for a lunacy inquiry was 
filed (Criminal Case No. 62,549-1938). The motion was 
granted and, on May 20, 1940, after hearing testimony from 
three psychiatrists on behalf of Bishop, the Court directed 
a verdict of insanity and execution of the sentence was sus- 
pended (Ibid.). On March 28, 1952, Bishop’s sentence was 
commuted to imprisonment for life and, on October 9, 1952, 
Dr. Winfred Overholser, the Superintendent of Saint Eliza- 
beths Hospital where Bishop had been confined, certified that 
Bishop had recovered his reason and was then of sound mind 
(Ibid.). On March 12, 1954, Bishop filed a motion to vacate 
judgment and set aside the conviction on the ground, among 
others, that he was of unsound mind at the time of the trial 
(Ibid.). The motion was supported by an affidavit from Dr 
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Overholser, executed February 16, 1954, which after review- 
ing Bishop’s background and behavior during the twelve year 
period of observation at Saint Elizabeths Hospital, concluded 
that, in the opinion of Dr. Overholser, Bishop was suffering 
“from a mental disorder of such degree and nature as to 
render him legally insane when he took the life of his second 
wife on July 23, 1938” (Jbid.). The motion was argued and 
denied and Bishop appealed. On appeal this Court affirmed 
the decision of the District Court, Judge Bazelon dissenting 
(96 US. App. D.C. 117, 223 F. 2d 582 (1955) ). 

The majority of this Court in the Bishop case were satisfied 
that there was “substantial evidence from which the District 
Court could find, as it did find, that Bishop was competent at 
the time of trial” (96 U.S. App. D.C. at 122, 223 F. 2d at 587). 
Judge Bazelon dissented on the ground that the trial court’s 
findings of competency was nothing more than a naked con- 
clusion unsupported by the proper evidentiary findings of fact 
required by 28 U.S.C. § 2255, and to that extent it was an 
erroneous finding (96 U.S. App. D.C. at 123-128, 223 F. 2d 
at 588-592). In his dissent, Judge Bazelon noted that the 
records and trial transcript of the case were apparently not 
even before the District Court when it denied the motion 
(96 US. App. D.C. at 126, 223 F. 2d at. 591). 

Bishop petitioned the Supreme Court for certiorari (See 
Records and Briefs in United States Cases, United States 
Supreme Court, Vol. 153, October Term 1955, Miscellaneous 
No. 22). In his opposition to the petition, the Solicitor Gen- 
eral advised the Court that he had requested an examination 
of the petitioner, as provided in Section 4245 of Title 18 of 
the U.S. Code? and that thereafter, if warranted, “a full hear- 


™ he Section provides in part: Whenever the Director of the Bureau 
of Prisons shall certify that a person convicted of an offense against 
the United States has been examined by the board of examiners referred 
to in title 18, United States Code, Section 4241, and that there is probable 
cause to believe that such person was mentally incompetent at the time 
of his trial, * * *, the Attorney General shall transmit the report of 
the board of examiners and the certificate of the Director of the Bureau 
of Prisons to the clerk of the District Court wherein the conviction was 
had. Whereupon the Court shall hold a hearing to determine the mental 
competency of the accused in accordance with provisions of Section 4244 
above, and with all the powers therein granted. * * * 
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ing on the issue of insanity at the time of the trial will be 
accorded petitioner.” The Government suggested that the 
petition be held in abeyance pending the outcome of the pro- 
ceeding (Ibid.). 

The reply to the Government's opposition was supported 
by an affidavit from Dr. Overholser, which incorporated his 
affidavit, dated February 16, 1954, and which stated, in addi- 
tion, that Bishop was suffering from “a mental disorder of 
such nature and degree as to render him legally insane when 
he took the life of his second wife on July 23, 1938; and that, 
in addition thereto, Bishop was not mentally competent to 
stand trial during the month of October 1938 nor could he 
have adequately assisted his counsel in preparation of his 
defense at that time because of his insanity” (Jbid.). Sub- 
sequent to the filing of the reply, the Government filed a 
supplemental memorandum in which it consented to the re- 
mand of the case for a hearing to determine whether Bishop 
was competent to stand trial (Jbid.). 

The instant case may be distinguished from the Bishop case 
on a number of grounds. (1) There was a lapse of over three 
years before the issue of this appellant’s sanity was brought 
before the courts, although during the three year period he 
was represented by counsel who obtained twenty-one stays 
of execution on his behalf. By contrast there was a lapse of 
little more than a year before a petition for a lunacy inquiry 
was filed in the Bishop case. (2) This appellant knew that 
he had killed the deceased and could recount the details of the 
crime (supra, pp. 2-3), whereas Bishop maintained at the trial 
and subsequently that he had not in fact killed his wife, that 
she was still living and that he had been framed by the court 
and by the police (see Criminal Case No. 62,549-1938, Tr. 
of Trial, pp. 138-150, 166, 167; Tr. of Lunacy Proceedings, 
pp. 9-10, 15, 24, 37). (3) There is no affidavit in this case, 
as there was from Dr. Overholser who had Bishop under his 
care for a period of over twelve years commencing about a 
year after the commission of the crime, to the effect that this 
appellant was incompetent at the time of the trial. (4) With 
specific reference to the dissent of Judge Bazelon in the Bishop 
case, in the instant case the record and the trial transcript, 
which were reviewed by the Court below, conclusively show 
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that appellant was competent to stand trial and therefore & 
hearing was not required under the provisions of Title 28, 
Section 2255, United States Code.* 


Il. Appellant is not entitled to a new trial on the basis of 
the lunacy inquiry held in May 1940, to determine whether 
he was then insane 


Appellant contends that he is entitled to a new trial because 
at the lunacy inquiry held in May 1940, he was ‘Sudicially 
declared as mentally incompetent to stand trial” (Br. 23-24). 
This contention is refuted by the record. 

The purpose of the hearing in 1940 was to determine whether 
appellant at that time was competent and the jury did not 
pass on the question of whether he was competent to stand 
trial three years previously. See Transcript of Lunacy Pro- 
ceedings, pp. 605, 604, 611-612, and Judgment of Insanity 
suspending execution of his sentence (J.A. 204). 


IIL Appellant is not entitled to a new trial pursuant to 
either Rule 33, F.R. Cr. P., or 28 U.S.C. 1651 


Appellant contends that, pursuant to Rule 33, of the Federal 
Rules of Criminal Procedure, he is entitled to a new trial on the 
grouds of newly discovered evidence to the effect that he was 
insane at the timc the crime was committed (Br. 24-25). In 
support of this motion he incorporates and adopts by refer- 
ence the motion for a new trial which was filed August 1, 1949, 
upon which no subsequent action was taken by appellant’s 
counsel. However, there is no showing that appellant now 
posseses evidence which was not available to him at the time 
of the trail, and even if there were such a showing, the motion 
is not timely. See Rule 33, F.R. Cr. P., which limits a motion 
on the grounds of newly discovered evidence to within two 
years after entry of final judgment. See also United States v. 
Smith, 331 US. 469, 473, 475. 

Appellant next contends that he is entitled to relief in the 


*See Handlon v. United States, (6th Cir., 1957), 257 F. 2d 867, in which 
the Court, noting that the Supreme Court treated the Bishop case as sui 
generis, stated that “a motion to vacate under Section 2255 cannot be em- 
ployed for the purpose of attacking collaterally the judgment of the District 
Court upon the issue of mental incompetency of the accused.” 
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nature of coram nobis under 28 U.S.C. § 1651 (Br. 25-27). He 
cites cases to support his contention that coram nobis relief 
is broader in scope than 28 U.S.C. § 2256. | These cases, how- 
ever, relate to a defendant's competency to plead guilty or to 
waive his counsel and they do not relate to criminal responsi- 
bility at the time of the offense. A judgment of conviction 
may not be collaterally attacked on the ground that the de- 
fendant was insane at the time of the commission of the 
offense. See Bishop v. United States, supra, 96 U.S. App. D.C. 
at 119, 223 F. 2d at 584; Hahn v. United States, (10th Cir., 
1949), 178 F. 2d 11; Welchel v. McDonald (5th Cir., 1949), 
176 F. 2d 260; Fenton v. Aderhold (5th Cir., 1930), 44 F. 2d 
787. 


IV. Appellant’s transfer to the Federal penitentiary in At- 
lanta, Georgia complied with existing law 


Appellant contends his detention in the Federal Penitentiary 
in Atlanta, Georgia, is illegal because there was never @ judi- 
cial or medical determination that his competency had been 
restored. However, appellant’s transfer complied with existing 
law. 

Title 18, Section 4242, United States Code, provides: 


An inmate of the United States hospital for defective 
delinquents whose sanity or health is restored prior to 
the expiration of his sentence may be retransferred to 
any penal or correctional institution designated by the 
Attorney General, there to remain pursuant to the 
original sentence computing the time of his detention 
or confinement in said hospital as part of the term of 
his imprisonment. 

Under the above provision no judicial determination as to ap- 
pellant’s sanity was required.” 

* Whereas, it does not appear from the record below that appellant was 
found to be competent by any medical authority, we have included in the 
appendix below letters from the files of the Bureau of Prisons to show that, 
following Judge Holtzoff's directed verdict of insanity, the U.S. Public 
Health Service Hospital, Lexington, Kentucky, was designated as appel- 
lant’s place of confinement and that the Medical Officer in Charge at the 
Hospital subsequently reported to the United States Attorney that it was 


the opinion of the hospital staff that appellant had been restored to sanity 
(infra, pp. 22-25). 
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CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 


Davm C. ACHESON, 
United States Attorney. 
Cuarites T. Duncan, 
Loxe Moose, 
Doris H. SPANGENBURG, 
Assistant United States Attorneys. 


ed 
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APPENDIX 


The following information from the files of the Bureau of 
Prisons is set forth for the convenience of the Court: 


Decemser 22, 1949. 
Dr. Victor VoGEL ; 
Medical Officer in Charge 
US. Public Health Service Hospital 
Lexington, Kentucky 
Re: James Bostic. : 

Dear Mr. VocEt: The U.S. Public Health Service Hospital, 
Lexington, is hereby designated as the place of confinement for 
James Bostic for custody, examination, observation and 
treatment. ; 

This prisoner was convicted in the District of Columbia on 
the charge of Murder in the first degree and was sentenced 
to death on March. 19, 1937. Later, he was adjudicated insane 
by the United States District Court for the District of Columbia 
and was committed to Saint Elizabeth’s Hospital, Washington, 
D.C., on May 29, 1940. He was reported by Saint Elizabeths 
as no longer insane and returned to the District of Columbia 
Jail for, court hearing on July 13, 1949. On October 6, 1949, : 
a lunacy hearing was held in the US. District Court for the 
District of Columbia and Judge Alezander Holtzoff directed 
a verdict to the effect that Bostic remains of unsound mind and 
otdered him recommitted. Bostic has been in the District of 
Columbia Jail since that date pending determination of place 
of recommitment. 

After Bostic has been under observation a sufficient time for 
your staff to make a full psychiatric study and diagnosis, please 
submit to me a complete psychiatric report, including your 
diagnosis and astatement as to whether he is or he is not insane 
or mentally competent. 

Sincerely yours, 
James V. BENNETT, 
Director [Bureau of Prisons] 
FL:hd : 
(21) 
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U.S. Pustic Heaura Service Hospitat, 
Lexington, Kentucky, April 21, 1960. 


Memorandum to: Medical Officer in Charge 
Re: Bostic, James 
M-20652-Lex. 

In accordance with your instructions, the undersigned con- 
ducted an examination of James Bostic on March 31, 1950. 
They are in accord with the consensus of the psychiatric staff, 
as a whole, that Bostic is basically deficient in intelligence and 
that superimposed upon this, he has periodic psychotic episodes 
precipitated by the stress of awaiting execution in a prison 
situation. When he is transferred to a mental hospital, the 
immediate threat to his life is removed and consequently he 
returns to a more normal level of existence. Since the patient 
has been convicted and sentenced, the question of insanity 
at the time the crime was committed does not obtain. The 
question is whether he is now legally sane or insane. 

By common legal criteria of insanity, Bostic must be con- 
sidered sane since he knows the difference between right and 
wrong, has sufficient insight to know that he has been convicted 
for murder and is cognizant of the penalty imposed, and shows 
no evidence of irresistable impulses at present. By medical 
standards he is not frankly psychotic, but it is not at all un- 
likely that he will become psychotic again if he is returned to 
prison and again faces the threat of execution. Perhaps the 
humane solution would be to commute his sentence to life 
imprisonment. Under such circumstances, he would probably 
adjust in a penal institution, and, if not, he could be transferred 
to the Medical Center for Federal Prisoners. 

(Signed) Irvine A. Gatt, 
Consultant in Psychiatry. 
Morray A. Dramonp, 
Sr. Surgeon, Chief, Neuropsychiatric Service. 
M. J. Pescor, 
Medical Director, Clinical Director. 
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Funrray Securrry AGENCY, 
US. Postic Heatre Service, 
Lexington, Kentucky, April 26,1950. 


Mr. James V. BENNETT teat 
Director, Bureau of Prisons I ee 
Department of Justice Dee 
Washington 26, D.C. 
Re: Bostic, James 
M-20652-Lex © 

Dear Mr. Bennerr: In accordance with your request of 
December 22, 1949, we have completed a period of psychiatric 
observation on the ‘above named subject and attach herewith a 
copy of our findings as recorded by the ward surgeon and a 
summary of his mental status, signed by Dr. Irving A. Gail, 
our Consultant in Psychiatry, Dr. Murray A. Diamond, Chief, 
Neuropsychiatric Service, and Dr. M. J. Pescor, Clinical Di- 
rector, all certified as specialists in psychiatry by the American 
Board of Psychiatry and Neurology. These men have served 
as a board at my request to evaluate his mental condition and 
they are in agreement with one another, and I am in agreement 
with them, as to the mental status reported. Briefly, he is be- 
lieved to be legally sane at this time, but it is considered likely 
that he will develop a medical psychosis and perhaps legal in- 
sanity whenever the threat of execution becomes imminent. 
If it is in order to do so, we should like to, recommend that his 
sentence be commuted to life imprisonment.’ The only other 
way to avoid the development of episodic insanity or psychosis 
might be to arrange his execution without prior notice to‘him. - 

Sincerely yours, 
Vicror H. Vocet, M.D., 
Medical Officer in Charge. 
VHV:HHA 


Marce 30, 1951. 


Mr. Gzorce Mozzts Fay 
United States Attorney 
United States District Court 

for the District of Columbia 
Washington, D.C. 
Re: James Bostic can ‘ : 

Dzar Sm: It is the opinion of the medical staff of this’ hos- 
pital that James Bostic has been restored to'sanity and no 
longer requires treatment here. 

Very truly yours, 
Vicror H. Vocen, M_D., 
Medical Officer in Charge, 
[U.S. Public Health Service, Lexington, Kentucky] 
MIP:bjt : 


Unrtep Srates DEPARTMENT OF JUSTICE, 
OFFICE OF THE UnrrepD States ATTORNEY, 
Disraicr or CoLUMBIA, 
Washington 1,D.C., 3 May 1961.. 
GBS:am 
C-58,600 
Mr. James V. BENXETT Pane 
Director 
Bureau of Prisons : 
United States Department of Justice 
Washington 25, D.C. 
Re: James Bostic 
Dear Sim: This will acknowledge receipt of your letter of 
April 23, 1951, requesting the above-named defendant be re- 
turned to the District of Columbia, so that consideration may 
be given to the possibility of vacating the lunacy commitment 
under which he is presently being held, so that he may be re- 
turned to a regular penal institution. You state that your 
request is influenced by the certification of the Medical Officer 
in Charge of the Lexington Hospital, that the defendant has 
been restored to sanity and by the fact that on April 17, 1951, 
the President commuted the defendant’s death sentence to 
imprisonment for 99 years. 
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You are advised that, in view of this situation, it is the 
opinion of this office that you can now transfer the defendant 
to a penal institution without the necessity of returning him 
to this District for action by the Court. This matter was taken 
up with Judge Alexander Holtzoff, who presided over the lunacy 
hearing on October 6, 1949, at which the defendant was found 
of unsound mind and thereafter committed. to Lexington 
Hospital, and Judge Holtzoff concurs in the opinion as ex- 
pressed herein. 

Very truly yours, 
Georcs Morsts Fay, 
United States Attorney. 


May 4, 1951. 
Mr. JonNn Moore 
United States Marshal 
Lexington, Kentucky 
Re:. James Bostic 

Dear MarsHat Moore: The United States Penitentiary, 
Atlanta, Georgia, is hereby designated as the place of confine- 
ment for James Bostic, now confined in the United States 
Public Health Service Hospital, Lexington, Kentucky for 
psychiatric observation. 

On April 17, 1951, the President commuted the sentence of 
Bostic from death to 99 years. The United States Attorney 
for the District of Columbia, after consultation with the Court, 
advises that he may now be committed to a penal institution 
for service of his sentence. 

Sincerely yours, 

By direction of the Attorney General. 

James V. Bennett, Dzrector. 

RL:hd 

CC: LEX, A 


